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difference: economic liberalism organizations received significantly more of their 
budgets from fundraising events than did all other types of organizations, F ( 4, 169) = 
8.155, p < .001. Civil rights organizations (M = 6.82, SD = 9.94), poverty organizations 
(M = 3.67, SD = 6.83), environmental organizations (M = 2.52, SD = 3.40), and 
consumer organizations (M = 0.37, SD = 0.99) all averaged less than 10 percent from 
fundraising events, compared to nearly three times this percentage for economic 
liberalism organizations (M = 28.37, SD = 41.39).34 

Variation by Political Orientation 

Although public interest law began as a largely liberal or progressive movement, 
PILOs now operate across the political spectrum (O'Connor and Epstein 1984; Aron 
1989; Southworth 2005; Hacker 2005; Teles 2008). This trend raises an interesting 
empirical question: Do conservative organizations employ different funding models 
than other organizations? Based on self~reported data, about 10 percent of our sample 
organizations identified themselves as conservative or libertarian, about 85 percent 
identified themselves as liberal or progressive, and about 4 percent described themselves 
as "something else." For ease of presentation, we combined conservative and libertarian 
organizations and compared these to all other organizations. In the analysis that follows, 
~~conservative" includes libertarian. 

Using self~reported data regarding the organization's political orientation, we 
compared conservative organizations to others in our sample in terms of their use of the 
resources listed in Figure 1. For the most part, there were no differences between 
conservative and other organizations, with the exception that conservative organiza~ 
tions (M = .20, SD = .410) were significantly less likely than others (M =.55, SD = .499) 
to have had an attorney funded by an external fellowship program. This is consistent 
with the findings regarding these fellowships and economic liberalism organizations 
discussed above.35 This finding may also reflect foundation giving patterns on the right: 
conservative foundations tend to focus their support on general operating support rather 
than on the more episodic and limited projects that liberal public interest fellowship 
programs often fund (Covington 1997). 

Although conservative organizations relied on the same types of resources as 
other organizations, their relative emphasis on various funding sources was different. 
Compared to other organizations, conservative organizations drew significantly less of 
their budget from federal and state grants, 36 and significantly more of their budgets 

organizations (M"" 19.85, SD;;;;;; 19.79) than of civil liberties organizations (M;;;;;; 10.20, SD"" 20.53) (p < .01). 
Neither environmental nor economic liberalism organizations relied on federal or state funds. 

34. All post-hoc comparisons were significant at the p < .CXH level. 
35. Independent sample t-test, t(26) = -3.538, p < .01. Levene's test indicated unequal variances 

(F ;;;;;; 67 .26, p < .001 ), so degrees of freedom were adjusted from 196 to 26. 
36. Federal funds made up a smaller proportion of the budgets of conservative organizations (M = 

10.31, SD"" 30.90) than of the budgets of other organizations (M;;;;;; 24.58, SD"" 30.03), t{l78) ""-1.953, 
p = .05. State funds made up a smaller proportion of the budgets of conservative organizations (M = 2.85, 
SD = 12.17) than of the budgets of other organizations (M = 15.05, SD = 20. 71), t{32) = -3.774, p < .001. 
For state funds, Levene's test indicated unequal variances (F;;;;;; 11.56, p;;;;;; .001), so degrees of freedom were 
adjusted from 178 to 32. 
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FIGURE4. 
Sources of Funding for Conservative Versus Other Organizations 

from private contributions37 (see Figure 4 ). Accordingly, conservative organizations did 
indeed seem to have a different funding model than other organizations. As we discuss 
in more detail below, the different funding model of conservative organizations may 
help insulate them from outside control of their activities compared to other PILOs. 

Consequences of Funding Models for Independence and Outside Control 

What are the consequences of these different funding models for public interest 
organizations? One important finding from this study is the significant (and increasing) 
dependence of public interest organizations on federal and state funding (see also 
Nielsen and Albiston 2006). Two recent trends raise concerns about this funding 
model. First, the amount of funding from both state and federal sources has decreased 
significantly in recent years, in part in response to political pressures to limit funding to 
organizations that threaten established interests (Aron 1989; Kilwein 1999; Johnson 
1999; Houseman and Perle 2007). Second, recent legislative restrictions on the activi~ 
ties of LSC~funded organizations have severely curtailed the kind of work they can 
undertake. These legislative restrictions raise important legal questions about whether 
conditions on government funding violate constitutional protections, and important 

37. Private contributions or gifts made up a smaller proportion of the budgetll of conservative organi
zations (M "" 29.09, SD"" 30.42} than of the budgets of other organizations (M "" 13.93, SD "" 18.23), 
t(20) ""2.128, p < .05. Levene's test indicated unequal variances (F"" 11.41, p"" .001), so degrees of freedom 
were adjusted from 178 to 20. 
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practical questions about the downside of relying on government support (Kilwein 
1999; Quigley 1998; Nielsen and Albiston 2006). 

Congress's decision to impose new legislative restrictions on the law reform activi~ 
ties of LSC~funded organizations had far~reaching consequences.38 The Omnibus Con~ 
solidated Rescissions and Appropriations Act of 1996 prohibits, among other things, 
the use of LSC funds for programs that engaged in redistricting,39 lobbying,40 class 
action suits,41 training for political activities (such as picketing or demonstrations),42 

any activities directed toward reforming federal or state welfare systems,43 and abortion 
or prison litigation. 44 These new restrictions also cut off alternative sources of funds by 
prohibiting LSC organizations from recovering their attorney's fees through fee~shifting 
provisions common in civil rights statutes.45 Faced with significant opposition to doing 
away with legal services organizations altogether, Congress devised a far more subtle 
strategy to leverage federal funds to control the activities of these organizations instead. 

These restrictions have not gone unchallenged.46 The most significant challenge 
was Legal Services Cmporation v. Velazquez,47 in which the Court overturned the provi~ 
sion prohibiting LSC attorneys from challenging welfare statutes or regulations in the 
course of representing their clients. Velazquez held that once Congress has chosen to 
subsidize lawyers for the poor, it may not impose viewpoint~specific restrictions on a 
lawyer's efforts to represent a client's interests without running afoul of the First 
Amendment.48 The Court recognized that such conditions on funding "in effect insu~ 
late [the government's] own laws from legitimate judicial challenge."49 

Although Velazquez did away with one significant restriction on legal services 
advocacy, to a certain extent virtually every one of the restrictions in the 1996 legis~ 
lation insulates the government's laws from challenge by limiting the representation 
that LSC attorneys may undertake. As the Court noted in Velazquez, for LSC clients, 

38. Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No. 104-134; 501-
508, 110 Stat. 1321, 1321-50-1321-59 (1996) (OCRAA). 

39. Id. § 504(a)(l), 110 Stat. 1321-53. 
40. Id. 
41. Id. 
42. Id. at Stat. 1321~55. 
43. Id. at Stat. 1321-55-1321-56. 
44. Id. at Stat. 1321-55. 
45. Id. 
46. See, e.g., Legal Aid Soc'y of Haw. (LASH) v. Legal Sen.rs. Corp., 961 R Supp. 1402 (D. Ha. 1997) 

(enjoining the LSC from enforcing regulatory restrictions on non-LSC funds used for various purposes 
prohibited under the statute); Legal Aid Soc'y of Haw. (LASH) v. Legal Seros. Corp., 980 R Supp 1141 (D. 
Ha. 1997) (requesting further briefing in light of modification of regulatory restrictions); Legal Aid Soc'y of 
Haw. (LASH) v. Legal Sen.rs. Corp., 145 R3d 1017 (9th Cir 1998) (unsuccessful constitutional challenge to 
modified restrictions on LSC organization's activities); Legal Aid Sen.rs. of Ore . v. Legal Servs . Corp., 608 R3d 
1084 (9th Cir. 2010) (holding restrictions on LSC organization's activities and program integrity rules did 
not violate the Constitution). The modified LSC regulations allow LSC organizations to set up affiliate 
organizations to pursue prohibited activities with non-LSC funds, provided those affiliate organizations meet 
certain restrictions designed to prohibit resource and staff sharing between the LSC and non-LSC organi· 
zations (45 C.RR. § 1610.8). Because affiliate organizations properly constituted are free from restrictions, 
courts have held that the current restrictions are constitutional, despite the substantial financial and 
administrative burden of establishing these parallel organizations. 

47. 531 u.s. 533 (2001). 
48. 531 U.S. at 447--48. 
49. Id. at 548. 
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there is no other viable alternative for securing representation, 5° so that claims excluded 
from the LSC docket are unlikely to see the light of day. Our respondents report that 
similar restrictions, particularly on class actions, are finding their way into IOLTA 
programs as well. In this way, state and federal funding sources, which are by far the most 
substantial sources of support for PILOs, have become a means of cabining social change 
litigation and access to representation for the poor. 

The IOLTA challenges, LSC defunding battles, and legislative and regulatory 
restrictions on organizations that receive government funding raise significant concerns 
about the increasing dependence of progressive public interest organizations on gov~ 
ernmental funds, particularly compared to conservative organizations that rely more on 
private contributions and less on government support. First, organizations that rely on 
government funding are vulnerable to political shifts and changes in administration, 
and governmental actors retain significant control over the scope and nature of the 
enforcement efforts of these organizations. Second, Velazquez points out, as did NAACP 
v. Button51 before it, that public interest representation involves not only providing 
representation, but also the exercise of free expression, which, the Court reasons, gives 
voice to otherwise underrepresented interests. Our data suggest that the different 
funding models of conservative and progressive organizations give the government 
much greater control over progressive social change efforts than over conservative 
efforts along the same lines. 

Because control over activities comes in many forms, we asked our respondents 
whether their funding came with restrictions, whether those restrictions affected their 
activities, and if so, how those restrictions affected their activities. We also sought to 
determine whether conservative organizations in fact had fewer restrictions on their 
activities than other organizations. Most organizations (72 percent) received funding 
with some restrictions. Among those organizations that received funding with restric· 
tions, the most common restrictions were prohibitions on lobbying (50 percent), and 
requirements that funds be used for a particular target client base (66 percent). In 
addition, 27 percent of organizations were prohibited from bringing class actions, 29 
percent were prohibited from receiving attorney's fee awards, 3 7 percent could repre~ 
sent only indigent clients, and 36 percent reported additional other restrictions on their 
activities. 

Conservative organizations were not statistically different from other organiza· 
tions with regard to restrictions on lobbying and using funds for a particular target 
client base. Conservative organizations were significantly less likely than other 
organizations, however, to report funding·related restrictions that prevented them 
from engaging in class actions,52 receiving attorney's fees awards,53 or representing 

50. Id. at 546. 
51. 371 u.s. 415 (1963). 
52. Conservative organizations (M = .10, SD = .31) were less likely than other organizations (M = .29, 

SD = .46) to be prohibited from bringing class action claims, t(29) = -2.50, p < .05. Levene's test indicated 
unequal variances (F = 25.59, p < .001), so degrees of freedom were adjusted from 196 to 29. 

53. Conservative organizations (M = .05, SD = .22} were less likely than other organizations (M = .31, 
SD = .46) to be prohibited from receiving awards of attorney's fees, t(41) = --4.32, p < .001. Levene's test 
indicated unequal variances (F = 64.54, p < .001), so degrees of freedom were adjusted from 197 to 41. 
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nonindigent clients54 (Figure 5). Excluding the LSC~funded organizations (about 25 
percent of the overall sample) from the analysis did not change this result for limits 
on fee awards or representing nonindigent clients, although the result for class action 
limits were no longer significant. 

At the suggestion of an anonymous reviewer, we also ran the analysis excluding not 
only LSC organizations but also all other general poverty practice organizations, which 
amounts to about 44 percent of the overall sample.55 In that analysis, conservative 
organizations were significantly less likely than other organizations to be prohibited 
from engaging in class actions, receiving attorney's fees, or engaging in lobbying. 
Conservative organizations were also significantly less likely to have other limits on 
their activities. Thus, even when only organizations other than poverty~focused orga~ 
nizations are considered, conservative organizations were less likely than others to rely 
on funding that comes with restrictions. Nevertheless, among organizations that did not 
do poverty work, conservative organizations did not differ from other organizations in 
requirements to use funds for specific clients or to impose income limits on their clients. 
The lack of variation on these two dimensions is not surprising, given that the poverty~ 
oriented organizations excluded from this analysis would be the ones most likely to be 
subject to these restrictions. 

5-4. Conservative organizations (M = .10, SD = .31) were less likely than other organizations (M = .-41, 
SD = .49) to be required to impose income limits on their clients, t(31) = -3.9-4, p < .001. Levene's test 
indicated unequal variances (F = 124.13, p < .001), so degrees of freedom were adjusted from 197 to 31. 

55. Analysis not shown. 
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We divided the data in a slightly different way to examine differences among 
cause~oriented groups across ideology. We limited the analysis to organizations that 
reported that more than half their efforts went to impact litigation or that their 
efforts focused on an appellate intervention model based on amicus briefs. 56 This 
analysis excludes organizations primarily engaged in direct services, but includes orga~ 
nizations, including some impact~litigation oriented poverty organizations, that 
engage primarily in social change litigation. Conservative organizations made up 
about 11 percent of these activist organizations, which is roughly the same proportion 
that conservative organizations occupy in the full sample. Among these litigation~ 
oriented PILOs, conservative organizations were significantly less likely than all 
others to be subject to any of the restrictions we measured. They were less likely to 
be prohibited from engaging in class actions, engaging in lobbying, or receiving attor~ 
ney's fees, and they were less likely than others to receive funds limited to specific 
clients, to be required to screen clients by income limits, or to have other limits on 
their activities.57 

Why would this group of activist organizations still show variation in funding 
restrictions across political orientation, even after we eliminated direct services orga~ 
nizations from the analysis? Not all governmental funding comes from the LSC, and 
cause~oriented organizations may rely on IOLTA funds or other sources of government 
funds that also place limits on recipient organizations' activities. It may also be that 
funding from the organized bar, an important source of support for progressive organi~ 
zations, comes with limitations intended to protect private lawyers' clients. Conserva~ 
tive PILOs may largely escape these restrictions because they rely more on foundation 
funding and private donations than do other organizations. 

We note that there are important qualitative differences among these restrictions. 
Targeting funds toward a particular client base does not restrict how a public interest 
attorney goes about representing his or her clients. Limits on lobbying do restrict the 
attorney's activities, but still leave open all the activities encompassed in the practice 
of law. In contrast, limits on class action claims or recovery of fee awards prevent public 
interest attorneys from making use of litigation tools designed to encourage enforce, 
ment actions, deter wrongdoing, and efficiently resolve clients' claims. These limita, 
tions take away tools normally encompassed in the practice of law. 

To gain a sense of the qualitative effects of funding restrictions such as these, we 
asked respondents how these restrictions affected their practice. By far the most 
common concern was how attorney's fees restrictions and class actions restrictions 
affected the organization's ability to represent its clients effectively. For example, 
respondents said that the inability to request attorney's fees changed the dynamic in 

56. Analysis not shown. 
57. About 21 percent of organizations (N = 37) report that more than 50 percent of their efforts are 

directed at impact litigation. Conservative organizations constitute a larger proportion of this group of 
organizations (27 percent) relative to their proportion in the overall sample (10 percent), although they 
remain a minority. A chi-square test of independence was performed to examine the relation between 
ideology and impact litigation. The relation between these variables was significant, X2 (1, N = 175) = 
20.39, p < .001. Conservative organizations are more likely than other organizations to report that more than 
50 percent of their efforts were directed at impact litigation. This group of impact litigation organizations 
was too small to provide meaningful statistical analysis on our measures of funding restrictions, however. 
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litigation and subtly undermined their ability to advocate for their clients. 58 (Numbers 
in brackets after the quotations identify each unique respondent.) 

We can't follow through with all, like you say you do a consumer case and you can't 
ask for attorney's fees, which is like your number one ... deterrent to companies. 
Because it doesn't really lose them much if you can't ask for attorney's fees. [2030] 

Not being able to ask for attorney's fees decreases the value of your cases, which 
makes settlement, I mean it just, it affects everything. If we can't ask for attorney's 
fees, then the opposing, you know, our opponents are less likely to settle. And it 
just makes your case weaker. Same with class action lawsuits. It decreases the value 
and the, the potential effect of your case. It really ties our hands. [2033] 

[The prohibition against fees has affected us] in two ways. In the past we probably 
received close to a half million dollars a year in funding from attorney fee awards. 
So it affects us financially. Secondly, when you practice law representing poor 
people, one of the biggest tools that you had ... was, once you filed a lawsuit, you 
could negotiate around things like attorney fees. And lawyers in the real world 
understood that. Now ... if you file a lawsuit seeking some sort of injunctive relief, 
they don't particularly care to settle. Because they know that if they try the case, 
they're not going to have to pay any attorney's fees anyway. So if they were going 
to settle it, they'd settle it later not sooner. And it, uh, I think it adversely affects 
clients .... They don't have the full range of rights that they previously did because 
of that. . .. They enter the process merely as a secondary class of citizens. They 
don't have the full rights that everybody else does. They don't have the right to 
collect attorney fees. And because of that, opposing lawyers take a different 
strategy. . .. Because they can't collect attorney fees, I believe it limits their rights. 
[2099] 

Underrepresented clients could perhaps still obtain counsel in class actions and 
fee-shifting cases if PILOs could refer these cases to private counsel. As we have 
reported elsewhere, however, recent Supreme Court decisions limiting recovery of 
attorney's fees have made private counsel less willing to take on these cases, and our 
sample organizations have had problems finding private counsel willing to represent 
clients they need to refer (Albiston and Nielsen 2007). 

Several organizations also indicated that their inability to bring a class action 
prevented effective and efficient advocacy for their clients. 

Occasionally, we'll be presented with an issue that would benefit our client popu
lation if we could do it in a class action ... to effect more broad change for our 
community base and we can't do that. So probably class action is a big one. [2034] 

[These restrictions] have denied us tools that we need. Class action is a tool. I 
mean, that's like saying you can't file motions to dismiss. We are not, we're not 

58. Numbers in brackets at the end of quotations are the organizational ID number from our survey 
database. 
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allowed to use a tool in representing poor people. It's an important legal tool that 
we are denied the right to use on behalf of poor people. [2179] 

At the time the class action restriction went into effect, in '95, we were involved 
in some class actions. We had to withdraw from those class actions. That was an 
immediate effect. It also changes the way that we can litigate certain cases and get 
some issues addressed the court so that we have to change the way we handle 
certain cases. [2181] 

The fact we can't do class actions has limited our ability to take on cases where a 
large number of people are harmed, [and] ... it's too expensive to take on [all the] 
individual cases [that constitute a larger] class. A lot of government agencies know 
that. [2091] 

I would say probably the most difficult issue has been class action. There are a lot 
of systemic problems that affect the Native American population that are better 
addressed in a class action than individual litigation. [2251] 

Well, they've limited our ability to get attorney's fees and they've prevented us 
from, in some situations, pursuing the broader remedy of a class action when it 
would have been appropriate and efficient. So they've made us less efficient and 
they've cost us money. [2276] 

Limitations on class actions curtail a particularly cost,effective and efficient way of 
providing representation to low,income clients whose individual damages may not be 
large enough to attract contingency fee representation. Repetitive, similar claims 
involving lost wages for low·wage workers or consumer losses of small value are para· 
digmatic examples. As one court recently noted: 

The class action device and the concept of the private attorney general are 
powerful instruments of social and economic policy. Despite inherent tensions, 
they have proven efficacious in resolving mass claims when courts have insisted on 
structural, procedural, and substantive fairness. Among the goals are redress of 
injuries, procedural due process, efficiency, horizontal equity among injured claim· 
ants, and finality. Arguably, a legal system that permits robust litigation of mass 
claims should also provide ways to fairly and effectively resolve those claims.59 

Class actions also spare courts from hearing repetitive, similar claims. Yet these kinds of 
claims have become the target of restrictions that accompany major sources of funding 
for PILOs. 

Respondents also explained how the subject matter restrictions have prevented 
them from representing particularly vulnerable client groups or from responding to 
requests from the community. 

[The restrictions have] prevented us from engaging in important legal work that 
we've been asked to do by our clients and community organizations. [2060] 

59. Sullivan v. DB Invs., Inc., 667 F.3d 273, 340 (3d Cir. 2011) (Scirica, concurring). 
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Portions of the low,income community who do not have documented immigration 
status are more subject to exploitation. Because they don't have recourse to 
services, legal services. [2206] 

We cannot represent certain highly vulnerable populations: inmates, immigrants 
primarily. [2269] 

In addition, a few organizations reported that complying with regulations that imposed 
restrictions on funding produced a general chilling effect on their choice of clients and 
strategies. 

I think that it also makes us more cautious, so we may not do things we are allowed 
to do, but we're so concerned about violating the regulations that we may become 
too cautious. [2279] 

In short, these responses suggest that funding regulations (particularly those 
imposed on LSC organizations) have much broader effects than simply limiting the 
subject areas in which these organizations practice. Prohibiting fee recovery has subtle 
and far,reaching effects on how cases are litigated and settled, and on the general 
deterrent value of consumer and civil rights protections. Not allowing organizations to 
engage in class action litigation makes their efforts less efficient and, to the extent that 
the issues they deal with raise systemic concerns, less effective. Finally, the funding 
regulations may also produce a general chilling effect on the efforts of an organization 
such that it shies away from engaging in some activities that are permitted by the law. 
To the extent that conservative organizations are not hobbled by these restrictions, they 
are likely to be more efficient and effective advocates for their causes. 

FUNDING MODELS: A COMPARATIVE 
INSTITUTIONAL PERSPECTIVE 

Although we have discussed many nuances about the variation in funding struc, 
tures among public interest organizations, we believe three central findings stand out. 
First, funding structures are remarkably similar across practice areas, much more so than 
we expected, given the diversity of causes public interest organizations serve. Although 
our data do not allow us to analyze the institutionalization process over time, the 
uniformity is consistent with the interpretation that PILOs have become institution, 
alized as a form of law practice. Second, funding patterns for these organizations seem 
to have shifted over time from private, foundation support toward federal and state 
funding. Our data suggest that along with this pattern comes vulnerability to political 
attack and governmental control over the activities of these organizations. Finally, our 
data indicate that conservative organizations have bucked this trend; they rely less on 
government support and more on private sources of funding, which gives them more 
freedom to advocate for their causes. In future work, we hope to explore the link 
between funding models and the specific activities of public interest organizations, such 
as media advocacy, community organizing, impact litigation, and the like. 


