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Most of the work of public interest law organizations does not make money. How do 
these organizations survive, given the economic realities of law practice? Drawing on 
survey data from a national random sample of public interest law firms, we investigate 
how funding models vary across public interest organizations and how funding sources 
affect these organizations' activities. We find funding structures have, over time, shifted 
away from foundation support toward government grants. Compared to other organiza-
tions, however, conservative organizations draw significantly less of their budget from 
federal and state grants, and significantly more of their budget from private contributions. 
Conservative organizations are significantly less likely than other organizations to rely on 
funding that prohibits engaging in class actions, receiving attorney's fees, or lobbying. 
Respondents reported that funding restrictions hamper their ability to negotiate favorable 
settlements, bring about systemic change, and represent vulnerable client communities. 
We close with a comparative institutional analysis of different funding models. 

INTRODUCTION 

More than three decades ago, Justice Thurgood Marshall argued that public inter~ 
est law organizations made the legal process work better, broadened the flow of infor~ 
mation to decision makers, and opened the doors of the legal system to help ensure 
equal justice for all (Ford Foundation 1976). Despite these important contributions, 
Justice Marshall worried that public interest law faced an uncertain future. In his view, 
the major problem was funding {Ford Foundation 1976). 

Public interest law organizations (PILOs) are unusual in that most of their work 
does not make money. They often represent clients who cannot afford private counsel. 
They take on expensive systemic reform cases with potentially far~reaching effects, but 
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little chance for financial gain. They engage in non~revenue~generating activities that 
private lawyers seldom do, including community outreach and education, talking with 
the media, organizing coalitions, participating in demonstrations, providing advice and 
assistance to help individuals resolve their legal disputes, and training law students. 
Although these activities are essential to the law reform and social change goals of these 
organizations, they do not resemble the business~ like model of modern private law 
offices (Nelson 1988; Seron 1996; Nelson and Nielsen 2000). 

There is reason to believe that the funding structures of PILOs affect not only 
their viability but also their strategies, independence, and susceptibility to political 
intimidation. For example, political interests that opposed public interest representa~ 
tion successfully championed legislative limits on the legal strategies of federally 
funded organizations, and these limitations substantially curtailed representation 
for individuals who rely on public legal assistance (Quigley 1998; Johnson 1999; 
Houseman and Perle 2007). Similarly, PILOs supported by the private bar faced reper~ 
cussions when they challenged the private bar's clients in court (Kessler 1990). Thus, 
funding models affect the independence and strategies of PILOs, as well as their 
sustainability. 

How did the field of public interest law come to be, and how does it survive, given 
the economic realities of law practice? How do PILOs sustain themselves? How do their 
sources of funding affect their structures, activities, and goals? What are the implica~ 
tions of PILO funding strategies for access to justice and social change? We draw on 
quantitative and qualitative data from a representative survey of American PILOs to 
examine patterns in the way those organizations are funded, and shifts in those patterns 
over time. We also discuss how funding strategies may affect access to justice and social 
change. 

PUBLIC INTEREST LAW ORGANIZATIONS: A BRIEF HISTORY 

Three broad eras define the development of public interest law and legal aid in the 
United States: the Emergent Era prior to 1965, the Expansion Era from 1965 to 1980, 
and the Embattled Era from 1981 through the present. During the Emergent Era, efforts 
to provide public interest representation in the United States were relatively unstruc~ 
tured, scattered, and individualized. During the Expansion Era, legal aid programs grew 
dramatically and became institutionalized in both governmental and private organiza~ 
tions. The population of PILOs that focused on impact litigation as a strategy for change 
also expanded rapidly during this era. During the Embattled Era, PILOs came under 
attack and many struggled to represent their clients effectively. Each of these eras 
shaped the structure and practice of public interest law today. 

The Emergent Era: Before 1965 

Legal aid prior to the 1960s relied heavily on private attorneys to take on pro bono 
clients as part of their professional ethical responsibilities (Handler, Ginsberg, 
and Snow 1978). In the late nineteenth and early twentieth centuries, however, local 
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communities, sometimes with the assistance of the local bar, began to open small legal 
aid offices to represent indigent clients, who were often recent immigrants (Johnson 
1999). The Legal Aid Society of New York, the first legal aid organization of its kind, 
was established in 1876 (Houseman 2001, 2002). In 1920, the American Bar Associa· 
tion (ABA) joined the movement to provide representation to the poor, responding to 
demands that the legal profession make justice accessible to all (Houseman 2002). 
Although legal aid programs sponsored by state and local bars proliferated in the wake 
of the ABA's endorsement, these programs generally provided direct services to 
individual indigent clients and did little policy advocacy or community education 
(Houseman 2002). 

Another, more activist model of public interest law also emerged during this 
period. This model focused on impact litigation, the strategy of bringing a lawsuit 
specifically to establish an important legal right or principle. One example of a PILO 
that employed this model to strengthen civil rights and bring about social change is the 
American Civil Liberties Union. The ACLU was established in 1920 to defend and 
preserve constitutional rights such as due process, equal protection, and free speech. 
Perhaps the best known of these impact litigation organizations, the NAACP Inc. 
Fund, was established in 1940 and orchestrated the litigation campaign that culminated 
in Bro.m v. Board of Education. 1 These two organizations embodied a new strategy of 
social change and inspired others to found similar organizations in the public interest 
law expansion that began in the 1960s (Ford Foundation 1976; Davis 1995). 

The Expansion Era: 1965-1980 

During the Expansion Era, several factors contributed to the rapid development of 
the public interest law field. In the early 1960s, the Ford Foundation, along with others, 
funded demonstration projects for providing civil legal aid through neighborhood law 
offices (Johnson 1974; Davis 1995). These offices, which became prototypes for an 
expanded federal program, provided legal services through committed staff attorneys 
rather than through uneven pro bono efforts (Johnson 1999). Some were explicitly 
organized around an impact test case strategy, whereas others sought to provide 
coordinated social and legal services or a voice in welfare administration for poor 
communities (Johnson 1974; Davis 1995). Apart from these demonstration projects, 
however, previous funding for legal aid organizations came primarily from local bar and 
business interests. This dependence constrained the policy reform efforts of legal aid 
organizations, particularly in matters involving tenant claims or consumer rights 
(Carlin, Howard, and Messinger 1966; Abel1985; Kessler 1990; Johnson 1999). 

In 1965, the structure of legal aid changed dramatically with President Johnson's 
declaration of the War on Poverty and the establishment of the Office of Economic 
Opportunity (OEO) Legal Services Program. The OEO program built on the demon· 
stration project model and infused millions of federal dollars into legal services for the 
poor by providing grants to full.service legal aid providers distributed geographically 

1. 347 u.s. 483 (1954). 
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across the United States (Houseman 2002). At least in its early years, the OEO 
explicitly went beyond providing basic legal services to seek systemic law reform on 
behalf of the poor (Johnson 1974, 1999; Quigley 1998). This reform strategy included 
complex litigation on novel legal theories, class actions, legislative advocacy, and 
extensive appellate litigation, including seventy cases before the Supreme Court 
between 1967 and 1973 (Davis 1995; Johnson 1999). During this period, legal services 
attorneys won landmark Supreme Court decisions such as Shapiro v. Thompson,2 which 
ensured welfare recipients were not arbitrarily denied benefits, Fuentes v. Shevin,3 which 
required private parties to provide due process before repossessing property, and 
Goldberg v. KeUy,4 which held that due process required an evidentiary hearing before 
welfare recipients could be denied benefits (Davis 1995; Houseman 2002). 

Dramatic expansion and high·profile success brought controversy, however. 
Government·funded legal services organizations came under attack for their law reform 
activities (Houseman 2002). Established business interests and powerful political actors 
who lost cases against legal services organizations were not happy with their success, and 
the first wave of attacks reflects their displeasure (Johnson 1999). The Nixon admin· 
istration largely dismantled the OEO as a result (Quigley 1998; Johnson 1999; 
Houseman and Perle 2007). Protected by powerful allies in the organized bar, legal aid 
survived under the Legal Services Corporation, an independent, federally funded entity 
established in 1974 that provides grants to local legal services offices (Johnson 1999; 
Houseman and Perle 2007).5 

The Legal Services Corporation dramatically expanded the federal legal services 
program. By 1981, LSC funded 1,450 offices throughout the fifty states and most 
American territories, so that poor people in virtually every county had access to a legal 
services program (Houseman 2002). Continued federal support came at a price, 
however. LSC funding came with restrictions on the activities of legal services attor· 
neys, and these restrictions increased during the Embattled Era (Quigley 1998; Johnson 
1999; Houseman and Perle 2007). Nevertheless, during the Expansion Era, organiza· 
tions providing legal aid proliferated across the country, largely through the support and 
direction of the LSC. 

During roughly the same historical period, a second, cause·oriented model of 
public interest law with an impact litigation approach began to proliferate 
(Ford Foundation 1976; Handler, Ginsberg, and Snow, 1978). Rather than depending 
on governmental support, organizations that followed this model typically relied heavily 
on foundation grants and membership dues to fund their activities (Ford Foundation 
1976; Handler 1978; Handler, Ginsberg, and Snow 1978). Voluntary public·sector 
organizations similar to the ACLU and the NAACP began to flourish in the wake of 
the Ford Foundation's decision in 1970 to become a principal supporter of PILOs 
(Harrison and Jaffe 1973; Ford Foundation 1976; Handler, Ginsberg, and Snow 1978; 
Davis 1995; Houseman and Perle 2007). These alternative forms of support enabled 

2. Shapiro v. Thompson, 394 U.S. 618 (1969). 
3. Fuentes v. Shevin, 407 U.S. 67 (1972). 
4. Goldberg v. Kelly, 397 U.S. 254 (1970). 
5. Nixon approved the establishment of the LSC despite heavy political pressure from some quarters 

to eliminate federally directed legal aid programs, perhaps because of support for the LSC from powerful 
figures in the organized bar (Houseman 2002). 
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more freedom in case selection, and many of these organizations regularly brought cases 
against government entities and businesses. 

Other developments during the Expansion Era also fueled the expansion of public 
interest law. Beginning in the 1960s and 1970s, federal courts relied on their equitable 
powers to grant successful plaintiffs their attorney's fees in actions that vindicated the 
public interest (Albiston and Nielsen 2007). Fee shifting in public interest cases was 
eventually institutionalized in statutory provisions after 1975 and became an important 
source of funding for PILOs (Albiston and Nielsen 2007). During the same period, 
Congress enacted new civil rights statutes with private rights of enforcement, such as 
the Civil Rights Act of 1964. A host of new public interest organizations emerged to 
enforce those rights. Similarly, new environmental protection legislation and the 
Supreme Court's landmark standing ruling in Sierra Club v. Morton, 6 which allowed 
private parties to enforce environmental laws, gave rise to new PILOs. Thus, during the 
Expansion Era, new resources and new rights encouraged the institutionalization and 
diffusion of the public interest law model beyond poverty practice and legal aid. 

The Embattled Era: 1981-Present 

By the early 1980s, PILOs and the rights they sought to enforce were well estab· 
lished in American society, even though the political landscape was becoming more 
conservative. After the public interest expansion in the mid· to late·1970s, opposition 
to these organizations began to grow, especially from businesses that were targets of 
public interest suits regarding consumer rights or environmental violations (Aron 
1989). Rather than attempt to repeal these legal victories, critics sought to undermine 
the financial resources on which PILOs relied. The early 1980s brought a concerted 
attempt to reduce or eliminate funding for progressive public interest organizations 
(Houseman and Perle 2007). The Reagan administration's attempts to limit social 
spending and reduce the domestic role of the federal government included open hos· 
tility toward public interest organizations that had spearheaded the social initiatives of 
the 1960s and 1970s (Aron 1989; Kilwein 1999; Quigley 1998; Johnson 1999; 
Houseman and Perle 2007). Reagan had been a critic of legal aid programs ever since 
his unsuccessful attempt to defund California Rural Legal Assistance while governor of 
California (Houseman 2002). The Reagan administration did not convince Congress 
to weaken environmental, consumer, and civil rights statutes, or to abolish the Legal 
Services Corporation outright (Aron 1989; Johnson 1999). Nevertheless, Reagan 
joined the movement to "defund the left" by significantly reducing appropriations for 
the LSC and by introducing new accounting rules that prohibited political advocacy by 
charitable organizations that were supported even in part by public funds (Viguerie 
1982; Aron 1989; Quigley 1998; Johnson 1999). He also staffed the LSC board and 
other LSC positions with individuals hostile to the LSC (Quigley 1998; Johnson 1999). 

In the 1990s, further attacks on the funding ofPILOs came from multiple fronts. In 
a series of civil rights fees cases, the increasingly conservative Supreme Court interpreted 

6. Sierra Club v. Morton, 405 U.S. 727 (1972). 
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fee~shifting statutes narrowly, significantly reducing plaintiffs' ability to recover attor~ 
ney's fees in enforcement actions (Luban 2003; Albiston and Nielsen 2007). Although 
the LSC weathered the 1980s to enjoy a brief increase in LSC appropriations during the 
early 1990s, the political shift toward the right in Congress in the mid,1990s produced 
dramatic challenges for LSC~funded organizations. In 1996, Congress reduced LSC 
funding from $400 to $278 million, a 30 percent cut in federal funding in just one year 
(Quigley 1998). As a result, LSC programs closed more than 100 offices and laid off 14 
percent of their legal services lawyers (Quigley 1998). During the 1990s, even law school 
clinical programs came under attack; environmental law clinics at a number of law 
schools lost their funding, their standing, and even their institutional homes at the behest 
of local business interests whom they had challenged in court (Luban 2003). 

In the 1990s, private interests joined the fray by challenging the constitutionality of 
state Interest on Lawyer's Trust Account (IOLTA) programs (Luban 2003 ). IOLTA 
programs, which now exist in all fifty states, generate funds from interest on lawyers' trust 
accounts to support legal aid, legal education for the public, and other programs designed 
to improve the quality of justice. 7 Somewhat ironically, the Washington Legal Founda~ 
tion, a conservative public interest organization, brought a series of challenges by private 
parties arguing that these programs constituted an unconstitutional taking of the interest 
on clients' funds without just compensation. These challenges enjoyed initial success in 
PhilUps v. Washington Legal Foundation,8 in which the Supreme Court held that "interest 
income generated by funds in IOLTA accounts is the 'private property' of the owner of the 
principal,"9 and thus property potentially subject to a taking. The Court left open 
whether income on these accounts had been taken by state IOLTA programs, as well as 
the just compensation, if any, that would be due if that were so. 

PhiUips raised the specter of complete shutdown of a tremendously significant 
source of funds for PILOs. For example, in 2001, the aggregate value of funds generated 
by IOLTA programs exceeded $200 million.10 In comparison, the entire budget for 
the Legal Services Corporation for the same year was slightly over $300 million 
(Houseman and Perle 2007). It seemed clear that if interest generated by client funds in 
IOLTA accounts were the private property of the client, and the state appropriated 
those funds to support public interest programs, a taking likely occurred. What kept 
IOLTA programs provisionally operating for five years was one crucial unanswered 
question: In such circumstances, what compensation was due to the client, whose funds 
would not have generated recoverable interest but for the institutional structure of the 
IOLTA program? 

In 2003, the Court answered this question in Brown v. Legal Foundation of Washing, 
ton,11 in which it held that no compensation was due for the taking of interest accom~ 
plished by the state's IOLTA program. The Court noted that "the 'just compensation' 
required by the Fifth Amendment is measured by the property owner's loss rather than the 
government's gain."12 Under the terms of Washington State's IOLTA program, attorneys 

7. See IOLTA home page, http://www.iolta.org/ (accessed October 31, 2012). 
8. 524 u.s. 156 (1998). 
9. Id. at 172. 

10. Brown v. Legal Found. of Wash., 538 U.S. 216, 223 (2002). 
11. 538 u.s. 216 (2002). 
12. Id. at 235- 36. 
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were prohibited from depositing any client funds that could earn interest (net of the 
administrative costs of reimbursing their clients) in an IOLTA account. Accordingly, by 
definition, the loss to clients from state appropriation of interest on IOLTA funds would 
be zero, so that no compensation would be due. After Broum, many public interest 
organizations heaved a collective sigh of relief. Nevertheless, the IOLTA challenges 
brought into focus the political vulnerability created when public interest organizations 
relied on government funds for support. 

Despite these setbacks, at least one segment of PILOs flourished during the 
Embattled Era. Conservative public interest organizations enjoyed significant success 
in the courts, particularly on issues of religious freedom and affirmative action 
(O'Conner and Epstein 1984; Heinz, Paik, and Southworth 2001; Southworth 2005; 
Hacker 2005; Teles 2008). Conservative PILOs won important Supreme Court deci~ 
sions in Rosenberger v. Rector and Visitors of the University of Virginia, 13 a religious liberties 
case, Reno v. Bossier Parish School District, 14 which restricted the use of race in local 
redistricting, and United States v. Morrison, 15 which held that portions of the Violence 
Against Women Act exceeded Congress's power under the commerce clause (Teles 
2008). Conservative PILOs also won a partial victory in Gratz v. BoUinger and Grutter 
v. Bollinger,16 which limited the use of preferences in undergraduate admissions {Teles 
2008). To be sure, conservative public interest organizations also came under attack, 
accused by critics of the misuse of their nonprofit status in violation of their charitable 
purposes and goals (Houck 1984). Conservative success in the public interest field, 
however, may also be seen as evidence of how institutionalized, legitimate, and accepted 
cause~oriented lawyering had become by the Embattled Era. 

Indeed, there is a deep irony here. The most outspoken critics of the Embattled Era 
were conservatives, who argued for abolishing the Legal Services Corporation because, 
in their view, it engaged in social change advocacy at the expense of providing direct 
legal services to the poor (Boehm and Flaherty 1995). Conservative critics also claimed 
that cause~oriented litigation was fundamentally undemocratic because it circumvented 
legislative policy making (Institute for Educational Affairs 1981). In their view, it 
replaced enforcement by a democratically accountable state with private enforcement 
free from the discipline of the electoral process (Institute for Educational Affairs 1981; 
Decker 2009). At bottom, conservative critics questioned whether PILOs could legiti~ 
mately represent the public interest in court (Decker 2009). Nevertheless, even as these 
critiques were aired, conservative PILOs pursued and won many landmark Supreme 
Court decisions that changed policy to support their causes (Teles 2008). 

Progressive critics also expressed deep ambivalence about PILOs during the 
Embattled Era. They argued that social change litigation drains energy and resources 
from more promising political strategies, produces only ephemeral victories, may 
provoke backlash, and, by working with the system, reinforces the legitimacy of larger 
structures of inequality (Freeman 1982, 1998; Tushnet 1984; Rosenberg 1991; Klarman 
1994; see Albiston 2011). Critiques from the left tended to focus on the futility of 

13. 515 u.s. 819 (1995). 
14. 528 u.s. 320 (2000). 
15. 529 u.s. 598 (2000). 
16. Gratz v. Bollinger, 539 U.S. 244 (2003); Grutter v. Bollinger, 539 U.S. 306 (2003). 
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litigating for social change, rather than its illegitimacy, however. In contrast, conser~ 
vatives challenged progressive public interest law on two seemingly contradictory 
fronts: questioning the legitimacy of litigating for social change while simultaneously 
advancing conservative policy goals through the courts. 

As this brief history attests, battles over funding, often tied to politics and vested 
interests, thread through the development of the public interest field. In the Emergent 
Era, providing legal aid became an important source of legitimacy for the organized bar's 
status as a profession, deflecting criticism that lawyers were merely the legal agents of 
powerful interests. Faced with extreme wealth and power imbalances between estab~ 
lished interests and the immigrant poor, and subject to sharp critiques during the 
Progressive Era, the bar established a professional obligation to provide pro bono 
representation to restore legitimacy to itself and the legal system. The form and struc~ 
ture of those efforts, however, generally conformed to the individual representation 
model that defined the profession, even in bar~supported legal aid offices. 

By the Expansion Era, a new, more political role began to emerge for public interest 
law. The litigation campaigns of the civil rights movement revealed how the pluralist 
political system failed to represent African American interests. Public interest repre~ 
sentation came to be seen as a means to give underrepresented constituencies a voice in 
the political process {Zemans 1983) and to vindicate important public values through 
private enforcement (Albiston and Nielsen 2007). In NAACP v. Button, the Supreme 
Court explicitly referenced the emerging political role of public interest litigation in the 
face of a nonresponsive political system. 

In the context of NAACP objectives, litigation is not a technique of resolving 
private differences; it is a means for achieving the lawful objectives of equality of 
treatment by all government, federal, state and local, for the members of the Negro 
community in this country. It is thus a form of political expression. Groups which 
find themselves unable to achieve their objectives through the ballot frequently 
tum to the courts. . . . [U]nder the conditions of modem government, litigation 
may well be the sole practicable avenue open to a minority to petition for redress 
of grievances. 17 

This decision, and others that followed, blurred the distinction between adjudication 
and politics, and changed the meaning of public interest litigation from pro bono 
representation to explicit political activism. Moreover, this activism, the Court held, 
was desirable as a form of "orderly group activity" (in contrast to the violent protests 
that filled the news) that "made possible the distinctive contribution of a minority 
group to the ideas and beliefs of our society."18 

This shift toward a more political view of public interest law had at least two effects 
on the formation and funding of PILOs. It encouraged activists on both the left and the 
right to found public interest organizations focused on litigating for a cause. It also 
attracted financial support from foundations and individuals outside the organized bar 
who wished to pursue social change. Poverty practice remained a significant part of 

17. NAACP v. Button, 371 U.S. 415,429-30 (1963). 
18. Id. at 336- 37. 
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public interest practice, and PILOs representing poor clients won many important legal 
victories, changing policies that affected their clients. But public interest law was no 
longer understood as merely the bar's attempt to legitimate the legal system by ensuring 
that the poor had adequate legal representation. Now it had become political expres~ 
sion, a legitimate and powerful means for political interests and social movements to 
further their goals. 

The Influence of Resources 

Theories explaining the development of the field of public interest law vary. Some 
comparative studies seem to assume that the public interest field simply evolved natu~ 
rally, its changing nature the product of maturation over time within expanding welfare 
state societies (Cappelletti, Gordley, and Johnson 1975). A less descriptive view is that 
the expansion of public interest law, particularly of legal aid for the poor, served the 
interests of both the legal profession and societies based on capitalist economies. States, 
it was argued, could mollify the working class and poor by granting a range of welfare 
rights; at the same time, the legal profession could avoid undertaking the massive pro 
bono efforts that might otherwise be necessary to legitimate and sustain the legal system 
(Abel1985). Other explanations focus on how political forces have shaped the field of 
public interest law, allowing expansion during progressive times and forcing contraction 
and retrenchment with conservative shifts in the political climate (Kilwein 1999; 
Johnson 1999). 

Neoinstitutionalist organizational theories offer another possible interpretation: 
multiple PILO prototypes consolidated into one or two organizational forms as advo~ 
cates followed the lead of successful organizations like the NAACP Legal Defense Fund 
or the ACLU (Handler 1978; Aron 1989; DiMaggio and Powell 1991}. As PILOs 
became taken~for~granted strategies for pursuing social change, perhaps new organiza~ 
tions mimicked the form of successful older organizations. Through this mimetic iso~ 
morphism, a uniform organizational design may have diffused across practice areas and 
political orientations (DiMaggio and Powel11991). Similar legal and political environ~ 
ments also may have produced commonalities among PILOs. To the extent that PILOs 
respond to common requirements imposed by funders as well as government rules for 
nonprofits, coercive isomorphism may contribute to structural uniformity among PILOs 
despite their diverse missions (DiMaggio and Powel11991). Indeed, research suggests 
that PILOs with similar forms now span political orientation and practice area bound~ 
aries (O'Connor and Epstein 1984; Southworth 2005). 

These theories suggest an answer to the puzzling question of why lawyers, founda~ 
tions, and the public would support public interest law financially. They help explain 
why welfare states might fund legal representation as a poverty benefit, why legal 
professionals might donate their time and money to organizations that could be viewed 
as competitors, and how organizations might come to adopt similar funding structures 
across strikingly diverse subject areas and ideological lines. What they do not tell us, 
however, is how funding strategies might generate variation among PILOs, shape 
PILOs' strategies for social change, and affect their independence from political inter~ 
ference and attack. 


