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(2) All other things being equal, the corporation's duties to 
individuals increase as a function of its associative ties to them. 
These connections may, for example, emanate from legal ties (as 
with employees), physical proximity, or possession of de facto 
control over a particular piece of territory. As these connections 
dissipate, the duties do as well. For certain severe abuses, the 
corporation's duties will not turn on such ties. 

(3) In situations not involving cooperation with the government in 
its own human rights violations, the enterprise's duties turn on a 
balancing of the right at issue with the corporation's interests (and 
in some cases, rights), except for certain nonderogable human 
rights. The nexus factor will need to be taken into account in 
determining any derivative duties. The company's derivative duties 
will not extend to duties to promote observance of the rights 
generally. 

(4) The attribution of responsibility within the corporate structure 
depends upon the degree of control exercised by the corporation 
over the agents involved in the abuses, not simply financial or 
contractual links with them. 

(5) The extent to which the corporation must have some fault to be 
responsible will depend upon the particular sanction envisioned. It 
is not a required element of responsibility with respect to corporate 
agents acting under corporate authority, but should be an element 
regarding the duty of the corporation to prevent violations by actors 
not connected with it. 

Viewed differently, the theory attempts to answer three basic questions: 
(1) Who is violating the right-the government, the corporation, or both? 
And which actors within the corporate structure? (2) Whose rights are 
violated-those of people with special ties or not? and (3) Which rights are 
violated, in terms of the particular duties that they impose on corporate 
actors? 

The theory ultimately results in two sets of duties upon the corporation. 
First are the complicity-based duties that the corporation not involve itself 
in illegal conduct by the government; these duties rise, in those 
circumstances in which the corporation's links to the government are akin 
to those in the doctrine of superior responsibility, to a duty to prevent 
abuses by governmental forces. For these duties, the factor of the nexus to 
affected populations drops out. Second is a set of duties on the corporation 
not to infringe directly on the human rights of those with whom it enjoys 
certain ties, with the possibility of greater duties depending upon the scope 
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of those links.329 The duties in the first group are conceptually simpler 
insofar as they are grounded in the sort of human rights abuses that fall 
within the existing paradigm, namely those committed by governments. 
The duties in the second set are more complex insofar as they do not 
assume governmental involvement and move human rights more into the 
private sphere."' 

The utility of this theory ultimately turns on its effectiveness as a tool 
for decisionmakers in domestic and international arenas to appraise and 
resolve the competing claims regarding corporate conduct in the human 
rights area. With this challenge in mind, one can examine several claims 
asserted against corporations in recent years. For purposes of this appraisal 
only, I will take as given the facts asserted by the relevant NGOs, not 
because I know them to be true, but simply because the absence of impartial 
decisions or independent investigation (by the author or others) renders an 
independent evaluation impossible, and, more importantly, because the 
utility of the theory does not turn on the truth or falsity of the underlying 
claims. I will also not rehash all the claims made against those TNEs, but 
simply those most relevant to the theory. 

A. Enron Corporation in Maharashtra State (India) 

In its lengthy January 1999 report, Human Rights Watch (HRW) 
accused Enron of "complicity in human rights violations" regarding the 
operations of the Dahbol Power Corporation (DPC), a joint venture of 
Enron, General Electric, and Bechtel Corporation, that had a contract with 
the Indian state of Maharashtra to build an electrical power plant.331 HRW 
discussed the extensive opposition to the plant from the local community 
and the actions of the Indian government in suppressing this dissent. It 
ultimately accused Enron of complicity based on (1) having benefited from 
human rights violations by the state government; (2) having paid and 
materially supported state forces that committed human rights abuses, 
insofar as Enron compensated the state for the salaries of state police 
protecting the site and allowed state police to use company helicopters to 
monitor and harass local labor and human rights activists; (3) not having 
responded to complaints that DPC contractors directly attacked or 
threatened local villagers opposed to the project.332 

329. The case of corporations serving as de facto governmental authorities over territory 
probably falls under both categories of duties, as their authority emanates from the state, yet they 
can directly infringe the rights without the involvement of the state in the immediate violation. 

330. See supra text accompanying notes 94-110. 
331. HUMAN RIGHTS WATCH, supra note 5, ? VII. 
332. Id. 
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Under the theory, two of the claims, if true, would point to violations of 
Enron's duties under international law. The first is claim (2), which is, 
under the scheme above, a paradigmatic claim of a violation of a 
complicity-based duty. HRW has alleged that the links between DPC and 
the Maharashtra state police-financing of their operations and lending of 
equipment-point to a case of complicity in human rights violations 
committed by those forces. (As noted earlier, such accusations were also 
leveled at Freeport McMoRan's operations in Indonesia,333 although in that 
case, the accusations that Freeport exercises de facto control over a large 
part of Irian Jaya require, under my theory, a discussion of a larger set of 
duties.) The principles of attribution also make Enron's duties clear insofar 
as the actors involved are all employees of DPC, which HRW asserts was 
largely an Enron entity.334 

The second is claim (3), which concerns a direct infringement of the 
rights to physical integrity and freedom of opinion without any 
governmental involvement. The affected populations are close to Enron- 
the villagers in the area of the power plant. (In the case of the right to 
physical integrity, the nexus may not be relevant at all.) The actors alleged 
to have engaged in the conduct are contractors of DPC, although HRW 
noted that a number of the attacks were by pro-DPC villagers not clearly 
linked to the company.335 With respect to the first of the two rights, because 
the right to physical integrity is nonderogable, the corporation would have a 
duty not to engage in such conduct. With respect to freedom of opinion, 
although a corporation might be permitted to fire employees who publicly 
criticize the company, intimidation of villagers affected by the operations of 
the plant (and thus still with a close nexus to the corporation) is not a 
proportionate response to further a legitimate goal. As to attribution, it 
would be necessary to determine the degree of control over the contractors 
to determine whether their activities are attributable to Enron. Those attacks 
by villagers who were not contractors cannot be attributed directly to 
Enron. And because Enron's operations seem more in the form of routine 
business construction than de facto territorial control, it seems difficult to 
conclude that it has a responsibility (even under the due diligence standard) 
to prevent violations by those unrelated actors. 

Claim (1) would clearly not rise to the level of a corporate violation of 
human rights. The claim is based on a concept of complicity not accepted in 
international or domestic law-that if one party merely benefits from the 
misdeeds of another without more, it has breached some legal duty owed to 

333. See Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362, 374-75 (E.D. La. 1997), 
affd, 197 F.3d 161 (5th Cir. 1999). 

334. HUMAN RIGHTS WATCH, supra note 5, ? II ("In the eyes of the public, the DPC was 
Enron, and it is often colloquially referred to as 'the Enron project' ...."). 

335. Id. ? V. 
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the victims of the misdeeds. Although it is desirable for the promotion of 
human rights for corporations in such situations to object to such conduct, 
and even in some circumstances divest, it seems premature to allege that 
this sort of conduct violates a legal duty. 

B. Diamonds and the Sierra Leone Civil War 

United Nations actions with respect to diamond companies stem from a 
concern by interested governments that these businesses are purchasing 
diamonds from the Revolutionary United Front (RUF), which has 
committed gross human rights violations during Sierra Leone's civil war. 
(These same charges have been leveled against companies for aiding the 
UNITA guerrillas in their long insurgency against the government of 
Angola.) Were companies that bought the diamonds violating human 
rights? The above approach suggests treating this problem as one of a 
potential violation of complicity-based duties, since governments and 
NGOs do not generally allege that the diamond companies themselves or 
their agents are directly violating human rights.336 Nonetheless, one would 
not wish to rule out the possibility that those engaged in human rights 
violations are de facto agents of the diamond companies due to long-term 
sales relationships and the possibility of the violators' dependence upon the 
diamond companies. Participants and observers offer differing views on this 
question.337 

Under the complicity-based set of duties, the diamond companies 
would be violating human rights if they substantially aided or abetted the 
commission of human rights violations by the RUF, with knowledge of the 
underlying abuses.338 The notoriety of the RUF's atrocities-especially 
amputations of the limbs of innocent civilians-suggests, as a prima facie 
matter, that the diamond companies that knew they were trading with the 
RUF also knew of the abuses. More difficult factual determinations would 
be required with respect to activities of diamond companies that did not 
know the origin of the diamonds. In such cases, they may not have known 
that their activities were contributing to the RUF's activities, although a 
somewhat lower standard for complicity would suggest responsibility 
insofar as, in many circumstances, they would have very good reason to 

336. See, e.g., S.C. Res. 1306, supra note 1, pmbl., para. 1 (expressing concern at the role of 
the diamond trade in "fuelling the conflict in Sierra Leone"). 

337. See, e.g., Norimitsu Onishi, Africa Diamond Hub Defies Smuggling Rules, N.Y. TIMES, 
Jan. 2, 2001, at Al (reporting disagreement over the relations between traders and rebels). 

338. For purposes of analysis, I apply the complicity principles applicable to complicity with 
the government, since the RUF claims to be one. On international law's imposition of human 
rights obligations on such insurgent groups, see supra text accompanying note 74. See also S.C. 
Res. 1315, U.N. SCOR, 55th Sess., 4186th mtg., at 2, U.N. Doc. S/1315 (2000) (endorsing a 
special court for prosecuting atrocities by all sides in Sierra Leone). 
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suspect the origin of the diamonds.339 As to whether purchasing of 
diamonds constitutes material assistance to the group rising to the level of 
aiding and abetting, one can lean in favor of a positive answer as it seems 
that the RUF depended heavily upon the diamonds as a source of income.340 
In domestic criminal law in many states, the financiers of criminal 
enterprises are routinely held responsible for complicity in the underlying 
activity.34' But as noted earlier, merely doing business with the diamond 
traders is not sufficient. 

C. Clothing Production in Latin America and Asia 

A third example concerns the numerous claims made by unions and 
NGOs against industry regarding conditions of work at apparel and other 
factories in the developing world, in particular Latin America and South 
and Southeast Asia. Such concerns prompted the U.S. government, 
businesses, and NGOs to establish the Apparel Industry Partnership, which 
prepared the Workplace Code of Conduct noted in the Introduction.342 
Although a full discussion is beyond the scope of this Article, a number of 
thoughtful commentators have examined the sweatshop phenomenon and 
challenged the common understanding that such factories create oppressive 
conditions for workers and doom them to a life of poverty.343 The question 
here is more limited: whether any human rights abuses in these settings 
point to a violation of duties by the multinational corporations. 

Here the accusations are primarily leveled at the corporations as actors 
directly abusing human rights, rather than as actors complicit in 
government violations (although such accusations are made as well).3" In 
this case, the theory would appraise the allegations of inhuman working 
conditions as follows. First, the nexus to the affected population-typically 
the employees working in factories-is very close. With respect to 

339. Compare Illegal Diamond Trade Funds War in Sierra Leone, UNITED METHODIST 
NEWS SERVICE, Apr. 19, 2000, at http:llumns.umc.org/00/april/210.htm ("By accepting Liberian 
exports as legitimate, the international diamond industry actively colludes in crimes...." 
(internal quotation marks omitted)), with Illegal Trafficking in Sub-Saharan Diamonds: Hearing 
Before the Trade Subcomm. of the House Ways and Means Comm., 106th Cong. 39 (2000) 
(statement of Matthew Runci, President and Chief Operating Officer of Jewelers of America, Inc.) 
(noting that diamonds may pass through a dozen hands before reaching the retail counter and 
asserting the impossibility of tracking them accurately). 

340. See S.C. Res. 1306, supra note 1. 
341. See, e.g., Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. ?? 1961-1962 

(1994). 
342. See supra text accompanying note 3. 
343. See, e.g., THE SWEATSHOP QUANDARY (Pamela Varley ed., 1998); Nicholas D. Kristof 

& Sheryl WuDunn, Two Cheers for Sweatshops, N.Y. TIMES, Sept. 24, 2000, ? 6 (Magazine), at 
70. 

344. Special Issues: Corporations and Human Rights: The Apparel Industry, in HUMAN 
RIGHTS WATCH, HUMAN RIGHTS WATCH WORLD REPORT 1998, at http://www.hrw.org/ 
hrw/worldreport/Back-06.htm (last visited Sept. 1, 2001). 
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attribution, the place of the potential violators within the corporate structure 
seems clear in many situations-typically the factories are owned by 
contractors of the TNE. In such situations, the presumption above is that the 
TNE is able to control the activities of the contractor on these projects, 
although this could be rebutted in individual cases. 

As for the rights affected, the concerns tend to center around the extent 
to which sweatshops undermine worker safety and health. These claims 
necessitate an inquiry as to the exact rights of laborers in such 
circumstances. International labor law is generally quite weak in 
guaranteeing individuals any particular wage, with ILO treaties (which lack 
many ratifications) giving states great flexibility.345 With respect to health 
and sanitary rights, international labor law has created somewhat more 
detailed standards,346 though ratification numbers are still low on most of 
the relevant conventions. In the end, a detailed inquiry regarding the 
solidity of current international labor norms will be needed. If the NGOs 
are able to demonstrate that working conditions are significantly 
detrimental to health to the point of harming physical integrity, the 
corporation will have a duty to refrain from such conduct. 

VII. IMPLEMENTING THE THEORY-SOME PRELIMINARY POSSIBILITIES 

The theory posited above offers a starting point for global actors to 
develop a corpus of law that would recognize obligations on businesses to 
protect human rights. The modes by which this theory can be implemented 
are numerous and reflect the diverse processes by which international 
norms develop and are applied. This Part briefly sketches out five principal 
methods, from those originating within the corporation to those created by 
governments at the international level. As noted at the beginning of this 
Article, whatever the arena, all key claimants-corporations, governments, 
and victims' representatives (including NGOs)-will need to participate 
together in prescribing and applying the law. 

345. For example, the Minimum Wage Fixing Convention states that the elements for 
determining minimum wage 

so far as possible and appropriate in relation to national practice and conditions, include 
(a) the needs of workers ... taking into account the general level of wages in the 
country, the cost of living, social security benefits, and the relative living standards of 
other social groups; [and] (b) economic factors, including the requirements of economic 
development, levels of productivity and the desirability of ... a high level of 
employment. 

Convention Concerning Minimum Wage Fixing, with Special Reference to Developing Countries, 
adopted June 22, 1970, art. 3, http://ilolex.ilo.ch:1567/scripts/convde.pl?C131. The Convention 
has been ratified by forty-three states. Id. 

346. See International Labour Standards on Safety and Health, at http://www.ilo.org/public/ 
english/standards/norm/whatare/stndards/osh.htm (last visited Sept. 1, 2001); see also PWBLF & 
Al, supra note 63, at 52 (" Companies should have explicit policies and procedures in place to 
ensure that they do not violate any of [the seven key ILO conventions]."). 
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A. Corporate-Initiated Codes of Conduct 

The most basic starting point for implementing the above theory is 
through a form of self-regulation. Indeed, many businesses have adopted 
formal policies and practices in order to avoid any form of external 
regulation.347 In many cases, they may be responding to market pressures 
from consumers or demands of key shareholders. Ideally, self-regulation 
based on acceptance of duties from the theory, coupled with transparency, 
would best address the overall issue. In the end, for optimal effect, 
corporations will need to internalize such norms in their decisionmaking.348 
This point resonates with the key insight from international relations 
theorists and others that internalization is critical to successful 
implementation of international norms, whether in human rights or other 
areas of the law.349 

The corporate-initiated code of conduct represents industry's most 
public response to the claims leveled against corporations in the area of 
human rights. These codes are voluntary commitments made by companies, 
business associations, or other entities, which put forth standards and 
principles for business activities.350 Although such codes date back at least 
to the beginning of the twentieth century, they have proliferated in the last 
twenty years due to shareholder and consumer interest in corporate 
behavior, and now number in the hundreds.35' One recent study found that 
these codes focused on labor and environmental issues and that many 
included consumer protection, bribery, competition, and information 
disclosure.352 The codes typically address a limited range of human rights 
issues-forced labor, child labor, conditions of employment, and the right 
to unionize. One offshoot of the corporate code of conduct is social 

347. Lance Compa & Tashia Hinchliffe-Darricarrfre, Enforcing International Labor Rights 
Through Corporate Codes of Conduct, 33 COLUM. J. TRANSNAT'L L. 663, 677-89 (1995). 

348. Weissbrodt, supra note 16, para. 22. 
349. See generally THE POWER OF HUMAN RIGHTS (Thomas Risse et al. eds., 1999) 

(presenting case studies analyzing the impact of international norms); Harold Hongju Koh, 
Bringing International Law Home, 35 Hous. L. REv. 623 (1998) (suggesting that nations obey 
international law when they internalize norms); Weissbrodt, supra note 16, para. 22 (noting that 
any UN code "will be most effective if it can be internalized as a matter of company policy and 
practice" ). 

350. KATHRYN GORDON & MAIKO MIYAKE, DECIPHERING CODES OF CORPORATE 
CONDUCT 31 (OECD Directorate for Fin., Fiscal & Enter. Affairs, Working Paper on International 
Investment No. 1999/2, 2000). This definition would also cover codes drafted by international 
organizations. 

351. Overview of Global Developments and Office Activities Concerning Codes of Conduct, 
Social Labeling and Other Private Sector Initiatives Addressing Labour Issues, ILO Working 
Party on the Social Dimensions of the Liberalization of International Trade, ILO Doc. 
BG.273/WP/SDL/1 (Rev.1) (Nov. 1998), http://www.ilo.org/public/english/standards/relm/gb/ 
docs/gb273/sdl-l .htm. 

352. GORDON & MIYAKE, supra note 350, at 12. For a sample list, see Weissbrodt, supra 
note 16, para. 10 nn.23-25. 
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labeling, whereby industry groups agree, often in cooperation with NGOs, 
to certify products as resulting from processes that do not involve certain 
deleterious practices (e.g., "dolphin-safe" tuna and the Rugmark label on 
carpets from the Indian subcontinent that are not produced with child 
labor).353 

Inclusion of a larger set of human rights commitments within corporate 
codes of conduct could have a positive impact on corporate behavior. Many 
corporations are now ensuring that their internal decisionmaking processes, 
including their relations with contractors, reflect the commitments 
undertaken in their codes.354 At the same time, business groups are reluctant 
to accept uniform standards of behavior, claiming that each industry must 
develop its own set of guidelines.355 And the voluntary nature of corporate 
codes of conduct creates the clear potential for some TNEs to treat them as 
purely a public relations exercise, leading human rights NGOs to downplay 
their effectiveness.356 NGOs and labor unions have pressed corporations to 
address this shortcoming by including procedures for independent 
monitoring. Yet this effort has fallen short, as many TNEs resist such 
provisions; and while some monitoring provisions have clearly improved 
conditions of workers, even those codes with monitoring provisions have 
fallen prey to industry capture.357 The overall impact of such codes on 
corporate behavior is thus unclear, with different companies and industries 
adopting stronger or weaker codes, each of which is observed with varying 
degrees of seriousness. 

The route of corporate-initiated codes of conduct nonetheless seems 
useful in the process of addressing violations of human rights, as it will at 
least raise corporate awareness of these issues and permit the possibility of 
monitoring (either by independent monitors paid by the industry or by 
NGOs). Undoubtedly, corporations will adopt various, even inconsistent, 
codes as a substantive matter, and human rights NGOs will object to that 

353. Compa & Hinchliffe-Darricarrere, supra note 347, at 673-74, 677-89. 
354. Gary Gereffi et al., The NGO-Industrial Complex, FOREIGN POL'Y, July-Aug. 2001, at 

56. 
355. U.s. Council on Int'l Bus., supra note 181, at 3 ("The business community rejects the 

notion that standardization is necessary or desirable."). 
356. E.g., Who Can Protect Workers' Rights?: The Workplace Codes of Conduct Debate, 

HUM. RTS. DIALOGUE, Fall 2000, at 1; California Global Corporate Accountability Project, 
Summary of Concerns (1999), at http:llwww.nautilus.org/cap/codes/summary.html. 

357. E.g., U.S. DEP'T OF LABOR, THE APPAREL INDUSTRY AND CODES OF CONDUCT: A 
SOLUTION TO THE INTERNATIONAL CHILD LABOR PROBLEM? ? II.F.3 (1998), 
http://www.dol.gov/dollilab/public/media/reports/iclp/appareUmain.htm#Table (noting the 
absence of monitoring from most codes); Steven Greenhouse, Report Says Global Accounting 
Firm Overlooks Factory Abuses, N.Y. TIMES, Sept. 28, 2000, at A12 (describing a report finding 
that the world's largest factory-monitoring firm did a " shoddy" job). For a pro-labor critique, see 
David Moberg, Bringing Down Niketown: Consumers Can Help, but Only Unions and Labor 
Laws Will End Sweatshops, NATION, June 7, 1999, at 15. For a review noting successes and 
failures, see CHRISTOPHER L. AVERY, BUSINESS AND HUMAN RIGHTS IN A TIME OF CHANGE ch. 
3.4 (1999), http:llwww.business-humanrights.org/Chapter3.htm. 
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inconsistency. But the process of international lawmaking often begins with 
such private codes, which create expectations of appropriate conduct among 
diverse actors and can lead over time to other forms of lawmaking. 

B. NGO Scrutiny 

NGOs have already demonstrated their interest in monitoring corporate 
activity and recognized it as a priority for future work.358 They should 
consider the adoption of more detailed norms for business enterprises than 
have been developed to date, and seek to ground their scrutiny of corporate 
behavior in those principles. In addition, to the extent other institutions 
develop law regarding corporate duties, NGOs can help with the monitoring 
process-just as they do regarding state obligations in the area of human 
rights. They remain central actors in mobilizing shame upon violators, 
leading to the termination of offensive conduct.359 At the same time, NGOs 
have clear responsibilities in light of their lack of accountability to anyone 
other than their members or donors.360 Though organizations like Amnesty 
International and Human Rights Watch are accustomed to making 
arguments based on legal principles and insisting on high standards of 
accuracy in reporting, other NGOs seem to fall prey to a visceral anti-TNE 
bias that only arouses suspicions by TNEs of the bona fides of the human 
rights agenda.361 

C. National Legal Regimes 

If self-regulation and NGO scrutiny prove insufficient, decisionmakers 
will need to consider the expansion of domestic public and private legal 
regimes to create duties upon businesses along the model specified above. 
National regimes would take advantage of the state's power over its 
territory and respond to those critics who might view corporate 
responsibility as an abdication of the role of the state. By developing a 
regulatory scheme through statutes, regulations, and policy directives, 
governments could monitor corporate human rights activity in the same 

358. See Robin Broad & John Cavanagh, The Corporate Accountability Movement: Lessons 
and Opportunities, 23 FLETCHER F. WORLD AFF. 151 (1999). 

359. See ALFRED ZIMMERN, THE LEAGUE OF NATIONS AND THE RULE OF LAW 1918-1935, 
at 460 (1936). 

360. See generally Peter J. Spiro, New Global Potentates: Nongovernmental Organizations 
and the "Unregulated" Marketplace, 18 CARDOZO L. REv. 957 (1996) (appraising consequences 
of increased NGO roles). 

361. See, e.g., U.S. Council on Int'l Bus., supra note 181, at 4 ("[B]usiness rejects as a 
matter of principle the imposition of a right to outside monitoring by groups with no responsibility 
with regard to a company's performance and with no accountability."); see also Ethan B. 
Kapstein, The Corporate Ethics Crusade, FOREIGN AFF., Sept.-Oct. 2001, at 105 (criticizing 
NGOs for having short-sighted demands). 
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way they monitor corporate environmental, anticompetitive, securities, or 
bribery-related activity. Indeed, parts of this model could be incorporated 
into existing labor laws. Companies violating their duties could face 
sanctions ranging from mere publication of a list of companies whose 
practices appear to fall below acceptable standards, to loss of particular 
benefits, such as preferential loans for overseas investments or permits for 
the import or export of commodities, up to criminal fines. Although private 
litigation might prove a cumbersome way to enforce such duties, 
legislatures or courts could also develop law recognizing private rights of 
action for victims of human rights abuses. 

The effectiveness of national regimes will turn in part on international 
expectations regarding the scope of a state's jurisdiction to legislate. Most 
governmental regulation is based upon either the principle of territoriality, 
whereby a state can make and apply law that covers acts committed within 
its borders (which are often broadly defined), or the principle of nationality, 
which gives a state jurisdiction over a business incorporated there, 
regardless of the situs of the conduct.362 Yet states differ sharply on some 
jurisdictional issues. The United States-whether the President, Congress, 
or the courts-has argued with much of the rest of the world over the extent 
of the reach of the territoriality principle,363 the applicability of the 
nationality principle to foreign-incorporated wholly owned subsidiaries,364 
and the requirement of an overall test of reasonableness that would limit a 
state's jurisdiction if other states had a greater interest in regulating the 
particular activity.365 Some treaties attempt to overcome these differences; 
for instance, in the bribery context, the OECD's Convention requires states 
to criminalize based on the territoriality principle, but does not preclude use 
of the nationality principle, and calls for consultations in the event of 

362. E.g., IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 303-06 (5th ed. 
1998); Christopher L. Blakesley, Extraterritorial Jurisdiction, in 2 INTERNATIONAL CRIMINAL 
LAW 33 (M. Cherif Bassiouni ed., 2d ed. 1999) (giving other bases of jurisdiction). 

363. Compare Joined Cases 89, 104, 114, 116, 117 & 125-129/85, Ahlstrom v. Commission, 
1988 E.C.R. 5193 (approving the application of EU anticompetition law to overseas producers 
based on the implementation of the plan within the EU), with Hartford Fire Ins. Co. v. California, 
509 U.S. 764, 796 (1993) (holding that the Sherman Act "applies to foreign conduct that was 
meant to produce and did in fact produce some substantial [domestic] effect"). See also Opinion 
of the Inter-American Juridical Committee in Response to Resolution 3375/96 of the General 
Assembly of the Organization, OAS Doc. No. CJIISO/II/doc.67/96rev.5 (Aug. 23, 1996), 
reprinted in 35 I.L.M. 1329 (rejecting the legality of the 1996 U.S. legislation permitting suits 
against foreign companies doing business in Cuba on previously expropriated land). 

364. See European Communities: Comments on the U.S. Regulations Concerning Trade with 
the U.S.S.R. (July 1982), 21 I.L.M. 891 (arguing that certain U.S. sanctions violated international 
law). 

365. Compare Hartford Fire, 509 U.S. 764 (recognizing a limitation on U.S. jurisdiction only 
if compliance with U.S. law would violate foreign law), with RESTATEMENT (THIRD) OF FOREIGN 
RELATIONS LAW ? 403 (1987) (endorsing a reasonableness test). 
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disputes,366 while the Council of Europe's Convention requires the use of 
territoriality- and nationality-based jurisdiction in most situations.367 

As a result, national regulation has both promises and pitfalls. States 
would agree that each state can regulate the human rights abuses that take 
place on its territory (even by foreign-based TNEs) as well as the activities 
of TNEs headquartered on the territory (even if the abuses take place 
overseas). If both the state of nationality and the territorial state (which is 
also likely to be the state of any victims of abuses) choose to regulate the 
activity, the result may well be an effective regime if the two states did not 
place different demands on corporations. But the developing world states 
might well place fewer requirements on businesses, in which case 
companies would seek to challenge the more restrictive laws. Litigation or 
diplomatic disputes over the limitations of jurisdiction-in particular the 
relevance of the reasonableness test-would inevitably arise. 

What of the possibility to regulate conduct based on universal 
jurisdiction, which permits a state to legislate over offenses particularly 
harmful to mankind, regardless of any nexus the state may have with the 
offense, the offender, or the victim? 368 Beyond the potential for conflicts of 
jurisdiction noted above, two obstacles lie in the way of expecting states to 
endorse this option. First, it is not at all clear that universal jurisdiction 
extends beyond the grave human rights abuses noted in Section II.A and a 
small number of transnational crimes such as aircraft hijacking and 
sabotage. If a state tried to regulate corporate conduct over a broad range of 
human rights activities (e.g., violations of free speech), it might face 
protests from other states. Such protests would suggest an absence of 
acceptance of universal jurisdiction.369 Second, as a practical matter, despite 
the increased tendency in recent years of states to prosecute foreign 
nationals for human rights abuses committed abroad, they remain, on the 
whole, rather hesitant to legislate or prosecute based on universal 

366. OECD Bribery Convention, supra note 156, art. 4. 
367. Council of Europe Corruption Convention, supra note 160, art. 17. For a treaty failing to 

overcome differences and thus providing only a weak division of jurisdiction, see Agreement on 
the Application of Positive Comity Principles in the Enforcement of Their Competition Laws, 
June 4, 1998, U.S.-E.C., State Dep't No. 98-106, 37 I.L.M. 1070. 

368. See Brigitte Stem, A propos de la competence universelle, in LIBER AMICORUM JUDGE 
MOHAMMED BEDJAOUI 735 (Emile Yakpo & Tahar Boumedra eds., 1999); see also Blakesley, 
supra note 362, at 70-73 (discussing offenses that any nation obtaining personal jurisdiction over 
the perpetrator may prosecute). Offenses subject to universal jurisdiction include: piracy, slave 
trade, war crimes, genocide, crimes against humanity, torture, crimes against diplomats, and 
aircraft hijacking and sabotage. See, e.g., Prosecutor v. Furundzija, Case No. IT-95-17-T, para. 
156 (Int'l Crim. Trib. for Former Yugoslavia Trial Chamber II Dec. 10, 1998), http://www.un.org/ 
icty/furundzija/trialc2/judgement/index.htm; 1 OPPENHEIM'S INTERNATIONAL LAW, supra note 
216, ? 435; RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW ? 404 (1987); Blakesley, supra 
note 362, at 70-73. 

369. See RATNER & ABRAMS, supra note 54, at 165 n.19. 
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jurisdiction.370 Some governments fear foreign policy repercussions of trials 
based on universal jurisdiction; others are concerned about the diversion of 
resources entailed by such prosecutions or civil suits, especially since the 
evidence and witnesses are typically located abroad. These factors would 
suggest an even greater hesitancy by states to regulate purely extraterritorial 
activity by foreign corporations. Even if a state had jurisdiction, a court 
might dismiss the case based on forum non conveniens or analogous 
grounds.37" 

D. Soft International Law 

Shifting to interstate arenas of lawmaking, international organizations 
could elaborate corporate duties through soft law instruments. To identify 
the appropriate fora for the development of such law, and for harder forms 
as well, one must consider the views of states, international organizations, 
corporations, and human rights NGOs as to an institution's legitimacy or 
authority in this area. This, in turn, will depend on its ability to represent 
the views of key participants and garner their acceptance, as well as its 
expertise on the subject.372 

At least four organizations are promising candidates for prescribing soft 
law. First, the International Labour Organization would constitute a useful 
arena because its tripartite structure overtly incorporates labor and business 
viewpoints, and because it has previously produced significant hard and 
soft law regarding corporate behavior. Nonetheless, with the exception of 
the unions, the ILO does not include the potential groups of rightholders in 
the debate over corporate accountability. Second, the OECD, because it 
includes the home states of most significant TNEs, has a credibility that 
would aid the process. However, the absence of developing world states- 
the home of a sizeable share of businesses and potential victims-and the 
general lack of transparency of its methods cast some doubt on its authority, 
as shown during the 1998 debacle over the proposed Multilateral 
Agreement on Investment.373 Third, the United Nations, due to its universal 
membership and long history as the leading international organization for 
the promulgation of human rights standards, represents a possible venue for 
soft lawmaking. Nonetheless, the UN's authority in this area is significantly 
tarnished in the eyes of TNEs and some Western states, particularly the 

370. Id. at 185-86. 
371. See INT'L COUNCIL ON HUMAN RIGHTS POLICY, supra note 101, paras. 74-77; see also 

Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 99-108 (2d Cir. 2000), cert. denied, 121 S. Ct. 
1402 (2001) (discussing the limits of forum non conveniens in suits under the Alien Tort Claims 
Act). 

372. Cf. McDougal & Reisman, supra note 14, at 356-57 (discussing the importance of 
authority in prescriptive arenas). 

373. See supra note 47 and accompanying text. 
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United States, as a result of the debates of the 1970s and 1980s over the 
New International Economic Order and the planned UN Code of Conduct. 

Fourth, the World Bank enjoys respect not only from its near-universal 
membership but in particular from its promulgation of the most important 
modem soft law instrument regarding foreign investment-the 1992 
Guidelines for the Treatment of Foreign Investment.374 Those guidelines, 
the result of a process within the Bank that included consultation with states 
both North and South, elaborate norms for states regarding foreign 
investment in a way that balances many of the competing claims of host 
states and investors. The Guidelines appear to have gained significant 
acceptance from key decisionmakers.375 The Bank's competence in the area 
of foreign investment and development would make it a potentially 
promising candidate for drafting guidelines regarding corporate conduct as 
well. Its key shortcoming lies in its lack of deep expertise and experience 
with human rights issues, which might cause its product to reflect state and 
corporate views to the detriment of human rights concerns. Nonetheless, in 
recent years, the Bank has begun to make some strides in considering quite 
explicitly the human rights implications of the projects that it finances.376 Its 
views could also be incorporated into the decisionmaking of regional 
development banks in Asia, Africa, and Latin America. 

Soft law can even result from bilateral understandings. In December 
2000, the United States and British governments, companies, and NGOs 
agreed on Voluntary Principles on Security and Human Rights in the 
Extractive Sectors. This document reiterates that public forces should 
follow international human rights law and includes strong recommendations 
to companies to ensure that private security forces also respect human 
rights, relying on soft law United Nations documents concerning law 
enforcement personnel.377 

374. WORLD BANK, REPORT TO THE DEVELOPMENT COMMITTEE AND GUIDELINES FOR THE 
TREATMENT OF FOREIGN INVESTMENT (1992), reprinted in 31 I.L.M. 1363, 1379. See generally 
IBRAHIM F.I. SHIHATA, LEGAL TREATMENT OF FOREIGN INVESTMENT: "THE WORLD BANK 
GUIDELINES" (1993) (discussing the process leading to the development of the Guidelines and 
placing the Guidelines in the broader context of continuing international efforts to improve 
investment climates). 

375. See, e.g., Fedax N.V. v. Republic of Venezuela, ICSID Case No. ARB/96/3, para. 35, 37 
I.L.M. 1378, 1385 (July 11, 1997) (identifying the Guidelines as a "major multilateral 
instrument[]"). 

376. See, e.g., Richard E. Bissell, Recent Practice of the Inspection Panel of the World Bank, 
91 AM. J. INT'LL. 741 (1997). 

377. See Voluntary Principles on Security and Human Rights in the Extractive Sectors (Dec. 
2000), at http://www.state.gox/www/global/human-rights/001220Ofsdrl-principles.html. 
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E. The Treaty Process-A Binding Code of Conduct 

States could promote uniformity of regulation of TNEs for activities 
with human rights implications through a multilateral instrument 
recognizing certain obligations upon corporations. The OECD's Bribery 
Convention and the various environmental conventions noted earlier 
represent the clearest examples of multilateral efforts to regulate corporate 
activity. And the World Health Organization's ongoing efforts to draft a 
Framework Convention on Tobacco Control evidence further moves in this 
direction.378 Such a convention could obligate enterprises based on the 
theory above; it could also work through the framework of state 
responsibility by imposing duties on states to regulate corporate conduct, as 
is the case with much international labor law. 

For an international institution to serve as the arena for the prescription 
and application of hard law, decisionmakers must agree not only upon its 
legitimacy and expertise (as is the case with soft law); they must also view 
the organization as capable of creating and overseeing a regime with 
enforcement mechanisms that will prove effective.379 The ILO, OECD, and 
United Nations could also serve as fora for treaty-drafting as well as soft 
lawmaking, although their shortcomings noted above remain of concern. 
Moreover, despite success in achieving widespread ratification of its 
fundamental conventions, the overall record of the ILO on ratification and 
implementation of its conventions is rather poor, and another convention 
forgotten over time would undermine the purpose of the exercise.380 
Another possibility is the World Trade Organization, which enjoys near- 
universal membership and is now the leading global institution concerning 
international commerce. At the same time, the WTO and its members have 
started to consider the impact of trade on other issues only in the last 
decade; and while the organization has begun to address environmental 
issues in both intergovernmental discussions and dispute-settlement 
decisions, members have been reluctant to consider human rights and labor 
issues as part of its mandate.38' 

A component of a hard law instrument, of course, would be its control 
or enforcement mechanisms. Several options are possible. First, the 
convention could set up a monitoring body akin to the committees 

378. See, e.g., Elements of a WHO Framework Convention on Tobacco Control, WHO Doc. 
A/FCTC/WG1/6 (Sept. 8, 1999); Proposed Draft Elements for a WHO Framework Convention on 
Tobacco Control: Provisional Texts with Comments of the Working Group, WHO Doc. 
A/FCTC/INB 1/2 (July 26, 2000). 

379. McDougal & Reisman, supra note 14, at 356-57. 
380. See PWBLF & Al, supra note 63, at 52 (discussing the ratification of ILO conventions). 
381. Sarah H. Cleveland, Human Rights Sanctions and the World Trade Organization, in 

ENVIRONMENT, HUMAN RIGHTS AND INTERNATIONAL TRADE 199, 201-02 (Francesco Francioni 
ed., 2001). 
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established under the various global human rights instruments and the ILO 
Constitution.382 The treaty could authorize the body to receive reports from 
states, NGOs, or multinational corporations, or even hear complaints about 
conduct from local community representatives or NGOs. Its findings, while 
not judicial in nature, would create a public-and, one hopes, objective- 
record of the activities of certain companies, allowing other actors, state 
and nonstate, to mobilize shame against them. 

Second, the convention could call for domestic enforcement as do the 
Bribery Convention, the environmental conventions, and the international 
criminal law conventions that incorporate obligations to prosecute. States 
would be encouraged or required to investigate suspected abusers and 
impose appropriate sanctions-through administrative or criminal 
procedures-on the corporation. They could also be required to permit civil 
suits by those alleging violations of the treaty. The treaty would have to 
include jurisdictional provisions to clarify which states incur these 
obligations. One obvious model to follow is that employed in the modern 
international criminal law conventions, which typically obligate states to 
pass criminal laws based on several types of jurisdiction (e.g., territoriality, 
nationality, and passive personality), without prejudice to the right of states 
to criminalize based on any other links with the offending activity.383 

Third, it is at least conceivable that such an agreement could set up a 
free-standing body composed of representatives of the parties (and perhaps 
others) authorized to determine corporate violations of duties and impose 
sanctions. This body might, for instance, have the power to order or 
authorize states to fine the offending company or increase tariff barriers on 
the exports and imports of the firm; to order or request that international 
arbitral bodies, such as the International Centre for the Settlement of 
Investment Disputes, refuse to hear claims brought by those companies; to 
order or request intergovernmental bodies that include corporate 
participants to preclude participation of violating entities;384 or to prohibit 
international organizations from signing contracts with the offending 
firm.385 If enacted under the auspices of the WTO, such an agreement could 

382. See generally THE FUTURE OF U.N. HUMAN RIGHTS TREATY MONITORING (Philip 
Alston & James Crawford eds., 2000) (discussing institutional arrangements designed to monitor 
compliance with UN human rights treaties). For other suggestions on the use of existing 
monitoring bodies, including OECD and World Bank panels, see INT'L COUNCIL ON HUMAN 
RIGHTS POLICY, supra note 101, paras. 237-255. 

383. See, e.g., Torture Convention, supra note 76, art. 5, S. TREATY Doc. NO. 100-20, at 20, 
1465 U.N.T.S. at 114; OECD Bribery Convention, supra note 156, art. 4. 

384. E.g., Int'l Telecomm. Union, Sector Membership-Participation, at http://www.itu.int/ 
members/sectmem/participation.html (last visited Sept. 1, 2001) (explaining the role of the 
telecommunications companies in ITU rulemaking). 

385. E.g., United Nations System: General Business Guide for Potential Suppliers of Goods 
and Services, at http://www.un.org./partners/business/procure.htm (last visited Sept. 1, 2001) 
(noting that the UN issues 135,000 contracts and purchase orders annually). 

This content downloaded from 142.51.148.156 on Sat, 23 Mar 2013 18:44:46 PM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


540 The Yale Law Journal [Vol. 111: 443 

employ that organization's existing-and robust-mechanism for 
compliance, which allows states that prevail in dispute settlement 
proceedings to suspend benefits of the General Agreement on Tariffs and 
Trade against the losing party.386 That process might allow for findings of 
violations against the state of incorporation of a particular enterprise, or 
even against the enterprise itself.387 Again, however, the new nature of this 
concept suggests that states would be unlikely to contemplate such a robust 
enforcement process immediately. 

VIII. CONCLUSION 

The path of international law over the last century has been one of 
increasing both the breadth and the depth of its coverage. Its breadth has 
grown through the addition of new areas for regulation, whether the 
environment, telecommunications, health, or human rights; and its depth 
has expanded through erosion of much of the notion of the domaine 
reserve, the area seen as falling exclusively within the domestic jurisdiction 
of states.388 Proposing international norms of corporate responsibility for 
violations of human dignity continues the trajectory that the law has taken, 
but it also represents new challenges for the enterprise. It challenges the 
state's exclusive prerogative (what some might call sovereignty) to regulate 
business enterprises by making them a subject of international scrutiny; it 
makes them entities that have their own duties to respect human rights. 

With the theory now justified, elaborated, and applied in at least some 
preliminary ways, I would anticipate that it has sown the seeds of a number 
of core objections to the project of enterprise accountability. I thus conclude 
by treating four objections that demand a considered response. First, it 
might be argued that even if, as a matter of moral philosophy, human rights 
give rise to duties by more than just states, the inevitable result of my 
theory is essentially to make all private wrongs into human rights abuses. 
The theory effectively merges human rights law with private tort law. As a 
result, human rights are no longer special, human rights claims are no 
longer distinctive, and human rights law is inhibited from its primary goal, 

386. Understanding on Rules and Procedures Governing the Settlement of Disputes, Apr. 15, 
1994, art. 22, Marrakesh Agreement Establishing the World Trade Organization, Annex 2, LEGAL 
INSTRUMENTS-RESULTS OF THE URUGUAY ROUND vol. 31, 33 I.L.M. 1125, 1239-41 (1994). 

387. For endorsements of this venue, see INT'L COUNCIL ON HUMAN RIGHTS POLICY, supra 
note 101, paras. 200-214; and Daniel S. Ehrenberg, From Intention to Action: An ILO-GAJT/WTO 
Enforcement Regime for International Labor Rights, in HUMAN RIGHTS, LABOR RIGHTS, AND 
INTERNATIONAL TRADE, supra note 140, at 163. 

388. Steven R. Ratner & Anne-Marie Slaughter, Appraising the Methods of International 
Law: A Prospectus for Readers, 93 AM. J. INT'L L. 291, 291 (1999). But see David Kennedy, 
International Law and the Nineteenth Century: History of an Illusion, 65 NORDIC J. INT'L L. 385 
(1996) (emphasizing the need to reject the idea of international law as making inevitable 
progress). 
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