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The last decade has witnessed a striking new phenomenon in strategies 
to protect human rights: a shift by global actors concerned about human 
rights from nearly exclusive attention on the abuses committed by 
governments to close scrutiny of the activities of business enterprises, in 
particular multinational corporations. Claims that various kinds of corporate 
activity have a detrimental impact on human welfare are at least as old as 
Marxism, and have always been a mantra of the political left worldwide. 
But today's assertions are different both in their origin and in their content. 
They emanate not from ideologues with a purportedly redistributive agenda, 
but from international organizations composed of states both rich and poor; 
and from respected nongovernmental organizations, such as Amnesty 
International and Human Rights Watch, whose very credibility turns on 
avoidance of political affiliation. Equally importantly, these groups do not 
seek to delegitimize capitalism or corporate economic power itself, but 
have criticized certain corporate behavior for impinging on clearly accepted 
norms of human rights law based on widely ratified treaties and customary 
international law. 

Consider the following small set of claims challenging private business 
activity and the arenas in which they occur: 

* The United Nations Security Council condemns illegal trade in 
diamonds for fueling the civil war in Sierra Leone and asks 
private diamond trading associations to cooperate in 
establishing a regime to label diamonds of legitimate origin.' 

* The European Parliament, concerned about accusations against 
European companies of involvement in human rights abuses in 
the developing world, calls upon the European Commission to 
develop a " European multilateral framework governing 
companies' operations worldwide" and to include in it a 
binding code of conduct.2 

* In response to public concern that American companies and 
their agents are violating the rights of workers in the 
developing world, the U.S. government endorses and oversees 
the creation of a voluntary code of conduct for the apparel 
industry.3 

1. S.C. Res. 1306, U.N. SCOR, 55th Sess., 4168th mtg., U.N. Doc. S/RES/1306 (2000). 
2. Resolution on EU Standards for European Enterprises Operating in Developing Countries: 

Towards a European Code of Conduct, 1999 O.J. (C 104). 
3. Fair Labor Ass'n, Workplace Code of Conduct, at http://www.fairlabor.org/ 

html/CodeOfConduct/index.html (last visited Oct. 15, 2001). 
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* The South African Truth and Reconciliation Commission, in a 
searching study of apartheid, devotes three days of hearings 
and a chapter of its final report to the involvement of the 
business sector in the practices of apartheid.4 

* Human Rights Watch establishes a special unit on corporations 
and human rights; in 1999, it issues two lengthy reports, one 
accusing the Texas-based Enron Corporation of "corporate 
complicity in human rights violations" by the Indian 
government,5 and another accusing Shell, Mobil, and other 
international oil companies operating in Nigeria of cooperating 
with the government in suppressing political opposition.6 

* Citizens of Burma and Indonesia sue Unocal and Freeport- 
McMoRan in United States courts under the Alien Tort Claims 
Act and accuse the companies of violating the human rights of 
people near their operations. The corporations win both suits 
without a trial.7 

* Holocaust survivors sue European banks, insurance companies, 
and industries for complicity in wartime human rights 
violations, and, with the aid of the U.S. government, achieve 
several multimillion-dollar settlements.8 

The creation of a new target for human rights advocates is a product of 
various forces encompassed in the term globalization: the dramatic increase 
in investment by multinational companies in the developing world; the 
sense that the economic might of some corporations has eroded the power 
of the state; the global telecommunications revolution, which has brought 
worldwide attention to the conditions of those living in less developed 
countries and has increased the capacity of NGOs to mobilize public 
opinion; the work of the World Trade Organization (WTO) and 
International Monetary Fund (IMF) in requiring states to be more 

4. 4 TRUTH & RECONCILIATION COMM'N, FINAL REPORT ch. 2 (1998), 
http:llwww.polity.org.za/govdocs/commissions/1998/trc/4chap2.htm. 

5. HUMAN RIGHTS WATCH, THE ENRON CORPORATION: CORPORATE COMPLICITY IN 
HUMAN RIGHTS VIOLATIONS (1999), at http://www.hrw.org/reports/1999/enron. 

6. HUMAN RIGHTS WATCH, THE PRICE OF OIL: CORPORATE RESPONSIBILITY AND HUMAN 
RIGHTS VIOLATIONS IN NIGERIA'S OIL PRODUCING COMMUNITIES (1999), at 
http:llwww.hrw.org/reports/1999/nigeria. 

7. See Doe v. Unocal Corp., 110 F. Supp. 2d 1294 (C.D. Cal. 2000), affd, 248 F.3d 915 (9th 
Cir. 2001); Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362 (E.D. La. 1997), aff'd, 197 F.3d 
161 (5th Cir. 1999). For an updated list of suits, see Christopher Avery, Lawsuits Against 
Companies, at http:llwww.business-humanrights.org/Lawsuits.htm (last visited Oct. 1, 2001). 

8. See Sean D. Murphy, Nazi-Era Claims Against German Companies, 94 AM. J. INT'L L. 
682 (2000). 
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hospitable to foreign investors; and the well-documented accounts of the 
activities of a handful of corporations. These advocacy efforts build on 
earlier attempts by concerned actors to focus attention on private business 
activity, ranging from the trials of leading German industrialists for war 
crimes after World War II to campaigns in the United States in the 1970s 
and 1980s to encourage divestment from corporations doing business in 
South Africa. All are based on the view that business enterprises should be 
held accountable for human rights abuses taking place within their sphere 
of operations. Corporations, for their part, have responded in numerous 
ways, from denying any duties in the area of human rights to accepting 
voluntary codes that could constrain their behavior. 

But is there an objective standard by which to appraise both the claims 
that various business activities are illegitimate from the perspective of 
international human rights and the corresponding responses of business 
actors? For example, are corporations responsible for human rights abuses 
if they simply invest in a repressive society? What if they know that the 
government will violate human rights in order to make an investment 
project succeed? What if they share with the government information on 
suspected troublemakers? What if, illegally, but with the tacit consent of the 
government, they pay a very low wage or provide bad working conditions? 

Any answer not depending exclusively on diverse and possibly 
parochial national visions of human rights and enterprise responsibility 
must come from international law. International law offers a process for 
appraising, and in the end resolving, the demands that governments, 
international organizations, and nongovernmental organizations are now 
making of private enterprises. Without some international legal standards, 
we will likely continue to witness both excessive claims made against such 
actors for their responsibility and counterclaims by corporate actors against 
such accountability. Decisionmakers considering these claims-whether 
legislatures or international organizations contemplating regulation, courts 
facing suits, or officials deciding whether to intervene in a dispute 
involving business and human rights-will respond in an ad hoc manner, 
driven by domestic priorities or by legal frameworks that are likely to differ 
significantly across the planet. The resultant atmosphere of uncertainty will 
be detrimental to both the protection of human rights and the economic 
wealth that private business activity has created worldwide.9 

9. This uncertainty is reflected in a corporate policy statement of the Royal Dutch/Shell group 
of companies. See ROYAL DUTCH/SHELL GROUP OF Cos., HUMAN RIGHTS-THE ROLE OF 
BUSINESS, at http:llwww.shell.com/royal-enlcontent/0,5028,25470-51032,00.html (last visited 
Sept. 2, 2001) ("It has often been difficult for [NGOs, the media, and others] to agree on ... a 
theoretical framework for a new understanding of business's role in ... human rights.... As a 
result it has been difficult for business to respond to expectations that appear to be changing 
significantly ...."). 
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This Article posits a theory of corporate responsibility for human rights 
protection. Building upon the traditional paradigm whereby international 
law generally places duties on states and, more recently, individuals, I 
consider whether and how the international legal process might provide for 
human rights obligations directly on corporations. My thesis is that 
international law should and can provide for such obligations, and that the 
scope of these obligations must be determined in light of the characteristics 
of corporate activity. In particular, business enterprises will have duties 
both insofar as they cooperate with those actors whom international law 
already sees as the prime sources of abuses-states-and insofar as their 
activities infringe upon the human dignity of those with whom they have 
special ties. My approach thus marries principles of international law 
concerning foreign investment, as well as principles of corporate law more 
generally, with the theory and practice of human rights law. 

This proposal will not be without its detractors. Corporate and 
governmental leaders might find the idea simply unnecessary, viewing the 
state as a sufficient guarantor of the human rights of its population. They 
and others, including those sympathetic to the human rights agenda, might 
find a philosophical objection to the idea that human rights law should 
regulate private actors. Some traditional international legal scholars might 
see corporate duties as unprecedented or even doctrinally prohibited, 
asserting that only states, and perhaps individuals, are holders of 
obligations. And still others may find such an approach inherently 
unworkable given the differences between state and corporate structures. In 
addressing these concerns, my argument fits within broader academic and 
policy debates about the power of transnational corporations and 
nongovernmental organizations, the role of the state in protecting human 
rights, and the extent to which international law can and should regulate 
nonstate actors. 

I lay out my argument in six Parts. Part I examines the approach 
international law has taken to corporations as independent actors. It 
describes a swinging pendulum in the attention that the law has given to the 
relations between corporations and the states where they undertake their 
activities. This process will prove critical to understanding international 
law's views on corporate duties. In light of this historical review, Part II 
seeks to justify the need for corporate responsibility, rather than state or 
individual responsibility, as a means for protecting human rights. Given that 
most human rights abuses continue to be committed by governments, 
organized insurgencies, and the individuals in them, the answer is by no 
means obvious. Inherent in this issue is also the tension between the 
imposition of duties on business enterprises and the conventional view that 
only violations of human dignity sponsored by governments or quasi- 
governmental actors engage international responsibility. With the concept 
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of corporate responsibility defended, Part III considers a variety of ways in 
which key international actors have already accepted duties on 
corporations, particularly in areas other than human rights. Their actual 
recognition of corporate responsibility undercuts any conceivable doctrinal 
bar to such duties. 

Part IV launches the theory by examining whether existing international 
law doctrines, which make states and individuals responsible for violations 
of human rights, can provide a basis for deriving corporate duties. Part V, 
the core of my theory, proposes deriving such duties based on four factors: 
the corporation's ties with the government, its nexus to affected 
populations, the particular human right at issue, and the structure of the 
corporate entity. In Part VI, I review the theory and provisionally apply it to 
some of the factual claims currently leveled at corporations. In Part VII, I 
offer an overview of the means by which the theory of responsibility might 
be implemented within various arenas in which key actors prescribe, 
invoke, and apply international law. This includes a discussion of 
enforcement options, which represent one of the great challenges to 
international human rights law and international law generally. I conclude 
by engaging anticipated criticisms of the theory and discussing the theory's 
implications for international law and human rights. 

Before beginning, it is worth putting up four guideposts for the reader. 
First, the theory offered here is grounded in international law rather than the 
domestic law of one state. Others have begun to consider the reasoning of 
U.S. courts handling corporate cases under the Alien Tort Claims Act 
(ATCA), which gives federal courts jurisdiction to hear claims of aliens for 
violations of international law.10 These cases are important evidence of the 
trend toward corporate accountability-indeed, with concrete results." Yet 
exclusive or excessive focus on them would be mistaken, because 
American principles of state action, which were developed in U.S. civil 
rights law and have proved critical in corporate ATCA cases, cannot simply 
be transferred to the international arena. This United States-centered view is 
likely to undermine the entire enterprise. The businesses at issue in this 
problem are predominantly multinational or foreign, and primarily 

10. 28 U.S.C. ? 1350 (1994); see, e.g., Kathryn L. Boyd, Collective Rights Adjudication in 
U.S. Courts: Enforcing Human Rights at the Corporate Level, 1999 BYU L. REV. 1139; 
Developments in the Law-International Criminal Law, 114 HARV. L. REV. 1943, 2025-49 
(2001); Richard L. Herz, Litigating Environmental Abuses Under the Alien Tort Claims Act, 40 
VA. J. INT'L L. 545 (2000). 

11. See, e.g., Roberta C. Yafie, Freeport in Deal with Irian Java [sic] Citizens, AM. METAL 
MARKET, Aug. 22, 2000, at 6, LEXIS, Nexis Library, American Metal Market File (discussing a 
memorandum of understanding between Freeport and local citizens' groups, which was prompted 
by the suit in Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362, affd, 197 F.3d 161, and 
which addressed human rights and environmental concerns). 

This content downloaded from 142.51.148.156 on Sat, 23 Mar 2013 18:44:46 PM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


2001] Corporations and Human Rights 451 

headquartered outside the United States.12 The abuses of concern also take 
place principally outside the United States. Not surprisingly, international 
law rejects such a one-dimensional basis for the creation of international 
norms. Indeed, domestic legal principles matter only to the extent they are 
shared by many different legal systems and, even then, are subsidiary to 
treaties and customary law.'3 

Second, this Article seeks to develop an approach to corporate 
responsibility that can be applied in numerous international fora, not merely 
courts. International law, including human rights law, is invoked, 
interpreted, and applied in diverse arenas."4 Some norms based on the 
principles of international responsibility will be incorporated by businesses 
themselves under economic pressure from interested shareholders and 
consumers, who serve as private enforcers of the law. Some claims will be 
addressed in domestic fora as legislators and government officials draft 
statutes, regulations, or governmental policy. Some prescription and 
application of law will take place in international arenas as diplomats, 
perhaps prodded by NGOs, prepare treaties or nonbinding legal 
instruments. And both domestic and international courts and other dispute 
resolution bodies may play a role. But excessive focus on the activities of 
courts diverts attention from the principal venues in which international 
legal argumentation is made and matters.15 

Third, this Article's advocacy of a theory of responsibility for business 
enterprises under international law should in no way suggest any sort of 
unilateral imposition of rules on corporations. International norms are not- 
indeed cannot be-prescribed through such a process. Wherever lawmaking 
occurs, the detailed elaboration of norms must directly involve all interested 
actors, whether governments, businesses, or human rights groups. A theory 
of responsibility under international law in no way precludes, but rather 
invites and assumes, a role for states and their citizens (individual and 
corporate) in developing appropriate norms and enforcement mechanisms. 

12. U.N. CONFERENCE ON TRADE & DEV., WORLD INVESTMENT REPORT 1999, at 78-80, 
U.N. Sales No. E.99.II.D.3 (2000) (ranking top multinational firms by "transnationality index," 
of which the leading five were headquartered in Canada (Seagram and Thomson), Switzerland 
(ABB and Nestle), and the Netherlands (Unilever)). 

13. 3 SHABTAI ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT, 1920- 
1996, at 1605 (3d ed. 1997) (construing general principles of law as "particularizations of a 
common underlying sense of what is just in the circumstances"); see also BIN CHENG, GENERAL 
PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL COURTS AND TRIBUNALS 24 (Grotius 
Publ'ns 1987) (1953) (defining general principles of law as "general propositions underlying the 
various rules of law which express the essential qualities of juridical truth itself'). 

14. Myres S. McDougal & W. Michael Reisman, The Prescribing Function in the World 
Constitutive Process: How International Law Is Made, in INTERNATIONAL LAW ESSAYS 353, 
374-77 (Myres S. McDougal & W. Michael Reisman eds., 1981). 

15. See, e.g., Steven R. Ratner, International Law: The Trials of Global Norms, FOREIGN 
POL'Y, Spring 1998, at 65, 70-71. 
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Finally, the use of the term " corporations" or " transnational 
enterprises" (TNEs) in this Article does not reflect an assumption of a 
particular structure of business enterprises. Rather, the terms are chosen to 
respond to the current debates among governments, human rights NGOs, 
and businesses, which essentially highlight the duties of multinational 
corporations in countries where they invest or otherwise do business. The 
theory I develop is, however, applicable broadly to business enterprises- 
whatever their form (e.g., partnership or family-owned business) and 
whatever the degree of transnationality (from completely local to highly 
transnational). 6 I thus use a variety of terms interchangeably and maintain a 
focus on multinational enterprises, but do not suggest that there is a 
principled distinction among such entities and other economic actors. 

I. THE SWINGING PENDULUM: A HISTORICAL REVIEW OF INTERNATIONAL 
LAW'S APPROACH TO THE BUSINEsS-HUMAN RIGHTS DYNAMIC 

The approach international law has taken and can take to business 
enterprises and the protection of human rights flows from relationships 
among four sets of key actors involved in the process of international 
economic activity and, in particular, of foreign investment: the home state 
of a transnational enterprise (a concept that has, of course, itself changed as 
corporations have become more multinational); the host state(s) for the 
activities of the enterprise; the enterprise or individual investor; and the 
affected population of the host state(s).17 The law's characterization of these 
relationships has changed significantly in the last century, reflecting global 
political and economic transformations. 

A. Action: The Colonial Era 

During the period of European colonialism, the home state retained the 
greatest power among the relevant actors. Its relationship with the host state 
was defined as one of direct control through the various mechanisms and 
legalisms of the colonial relationship. Far from undermining this dynamic, 
international law affirmatively recognized and supported it."8 The host state 

16. For a similar starting point within the UN context, see David Weissbrodt, Principles 
Relating to the Human Rights Conduct of Companies: Working Paper, Commission on Human 
Rights, Sub-Commission on the Promotion and Protection of Human Rights, 52d Sess., para. 16, 
U.N. Doc. E/CN.4/Sub.2/2000-WG.2/WP. 1 (2000). 

17. One might wish to picture these four actors as sitting at the corners of a quadrangle, with 
home states and corporations the endpoints on the top left and right, and host states and their 
populations the endpoints at the bottom left and right, with the legal relationships among them 
viewed as lines between them. 

18. See 1 LASSA OPPENHEIM, INTERNATIONAL LAW 99 (1st ed. 1905) (equating civilized 
states with fully independent ones); id. at 219 (" Colonies rank as territory of the 
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might exist as a de jure matter, with treaties officially defining its 
relationship with the metropole,"9 but in fact the home state could generally 
dictate to its own colonies whatever terms it chose. Of course, colonial 
powers did not enjoy these powers vis-a'-vis the colonies of other states. 
Nonetheless, for the sake of a snapshot description of the international 
economic and political order of the period, the overall relationship between 
home states and host states could be regarded as colonial. The black 
African membership of the League of Nations, limited to two independent 
states-Liberia and Ethiopia, suffices to make this clear. 

As for TNEs, they were creatures of domestic law. They varied in 
status, ranging from some that were purely private (including individual 
investors) to others that were effectively controlled by the government. The 
latter included the British East India Company, Hudson's Bay Company, 
Dutch East India Company, and other trading companies that helped-or in 
some cases de facto did-administer India, Canada, Indonesia, southern 
Africa, and other parts of the world. In matters concerning the overseas 
possessions, the business or individual could generally count on the support 
of the home state. European companies became the principal agents for the 
economic exploitation of the colonial territory.20 That support gave 
enterprises and individuals access to the wealth of the colonies on 
extraordinarily favorable terms. Local communities received few economic 
benefits for their work and had no basis to complain. The colonial legacy 
included swaths of African farmland owned by whites, African mineral 
wealth controlled by Europeans, and significant petroleum sources in the 
Middle East granted to Western oil companies. The very legal term used to 
describe these foreign investments-concessions-crystallized the 
relationship between the home state and its companies, on the one hand, 
and the host territory, on the other.2' The same general practice held sway 
even with respect to independent states in the developing world, notably in 
Latin America, where the United States and European nations at times 

motherland...."); see also Antony Anghie, Finding the Peripheries: Sovereignty and 
Colonialism in Nineteenth-Century International Law, 40 HARV. INT'L L.J. 1 (1999) 
(demonstrating the incorporation of colonialism within legal doctrine). 

19. Cf Western Sahara, 1975 I.C.J. 12, 39 (Oct. 16) (noting the legal status of nineteenth- 
century territories). But see Malcolm Shaw, The Western Sahara Case, 49 BRIT. Y.B. INT'L L. 
119, 133-34 (1978) (noting theories of the time, which denied international legal personality to 
non-European entities). 

20. See, e.g., MICHAEL W. DOYLE, EMPIRES 176-77, 189-91 (1986) (describing the rise of 
"company colonialism"); THOMAS PACKENHAM, THE SCRAMBLE FOR AFRICA 386-87, 491-94 
(1992) (discussing the British South Africa Company's role in Rhodesia). On King Leopold of 
Belgium's privatization of colonial control over the Congo through the creation of the so-called 
Congo Free State, see generally ADAM HOCHSCHILD, KING LEOPOLD'S GHOST (1998). 

21. See M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 9-10 (1994). 
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resorted to gunboat diplomacy or covert intervention to protect economic 
interests.22 

The remaining actors-individuals in the host state-were, as a legal 
matter, marginal to the entire process. They enjoyed few rights with respect 
to the host state government (to the extent it might exist independently), the 
colonial power, or the TNE. The colonial authorities or their host state 
agents supplied workers to the TNEs. In sum then, home states and TNEs 
working with them had substantial rights vis-a'-vis host states and (to the 
extent anyone in the North noticed) their populace, while the latter two 
enjoyed few rights with respect to the former two. 

B. Reaction: Decolonization and Its Aftermath 

The global transformation that resulted in the independence of nearly 
all colonial territories within thirty years after World War II drastically 
altered these political relationships and the corresponding legal 
relationships. First, states accepted that the legal links between the 
developed world and the developing world would be based on the notion of 
the sovereign or juridical equality of independent states.23 Although certain 
territories remained non-self-governing, states agreed that any such 
relationship had to stem from a clear choice by the people of the territory.24 
Moreover, as more developing world states became members of 
international organizations, they succeeded in passing resolutions 
demanding greater economic equality between the North and the South and 
in creating mechanisms to study the realization of this goal. The apogee of 
this process took place in the 1970s, when the United Nations General 
Assembly passed a series of resolutions aimed at the establishment of a 
" New International Economic Order." These included a Charter of 
Economic Rights and Duties of States that emphasized the obligations of 
the North to the South.25 The United Nations Conference on Trade and 
Development held numerous meetings in which the grievances of the South 

22. EDWARD M. GRAHAM, FIGHTING THE WRONG ENEMY 168 (2000); SORNARAJAH, supra 
note 21, at 9-11. 

23. U.N. CHARTER art. 2, para. 1. 
24. G.A. Res. 2625, Declaration on Principles of International Law Concerning Friendly 

Relations and Co-operation Among States in Accordance with the Charter of the United Nations, 
U.N. GAOR, 25th Sess., Supp. No. 28, at 121, 124, U.N. Doc. A/8028 (1970). 

25. G.A. Res. 3281, Charter of Economic Rights and Duties of States, U.N. GAOR, 29th 
Sess., Supp. No. 31, at 50, U.N. Doc. A/9631 (1974); G.A. Res. 3201, Declaration on the 
Establishment of a New International Economic Order, U.N. GAOR, 6th Spec. Sess., Supp. No. 
1, at 3, U.N. Doc. A/9959 (1974); G.A. Res. 3171, U.N. GAOR, 28th Sess., Supp. No. 30, at 52, 
U.N. Doc. A/9030 (1973). 
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received great attention, even though North-South disagreements prevented 
any significant restructuring of global economic relations.26 

Second, alongside the decolonization process occurred another sea 
change in international law-the elaboration of a body of international 
human rights law that placed direct duties on states toward their own 
people. Although the UN Charter itself enshrined the notion of 
noninterference in the internal affairs of states,27 this provision did not 
prevent the UN and its members from promoting the protection of human 
rights through international law. In the two decades after the Charter, states 
promulgated the Universal Declaration on Human Rights and codified 
many of its principles in the International Covenant on Civil and Political 
Rights (ICCPR), the International Covenant on Economic, Social, and 
Cultural Rights (ICESCR), and additional treaties on racial discrimination, 
women's rights, children's rights, and torture.28 States and other actors thus 
came to see the relationship between a state and its inhabitants as governed 
by a set of human rights norms. At the same time, implementation of these 
norms remained sporadic, as most of the newly decolonized states ended up 
being ruled by regimes that resisted international inquiry into their domestic 
politics.29 The Cold War contributed to this neglect, as each superpower 
sought to shore up client states without much concern for their human rights 
records. 

The period of decolonization and its immediate aftermath also changed 
the relationship between multinational enterprises and host state 
governments. The host states in the developing world that were lobbying 
for a new North-South dynamic also sought to redefine the ties between 
themselves and the TNEs based in the North. Seeing the TNEs or individual 
foreign investors as agents of the North in the economic and political 
domination of the South, they wanted to even the scales.30 The attempt at 
equalization had several dimensions. First, developing world states began to 
engage in significant expropriations of foreign investment. The best known 
of these took place in the petroleum industry, when Middle Eastern states 

26. See ROBERT L. ROTHSTEIN, GLOBAL BARGAINING: UNCTAD AND THE QUEST FOR A 
NEW INTERNATIONAL ECONOMIC ORDER 106-216 (criticizing UNCTAD as a forum for 
commodity negotiations); Edwin P. Reubens, An Overview of the NIEO, in THE CHALLENGE OF 
THE NEW INTERNATIONAL ECONOMIC ORDER 1, 2-6 (Edwin P. Reubens ed., 1981) (discussing 
the increasing demands of the South). 

27. U.N. CHARTER art. 2, para. 7. 
28. See generally U.N. DEP'T OF PUB. INFO., THE UNITED NATIONS AND HUMAN RIGHTS, 

1945-1995, at 3-91, U.N. Sales No. E.95.I.21 (1995) (reviewing the UN's role in creating treaties 
and implementation mechanisms for human rights); see also JACK DONNELLY, INTERNATIONAL 
HUMAN RIGHTS 5-17 (1993) (reviewing the role of NGOs in the creation of international human 
rights law). 

29. See, e.g., GEORGE B.N. AYITTEY, AFRICA BETRAYED 142-52 (1992) (highlighting 
significant human rights abuses in African countries); ARNOLD RIVKIN, NATION-BUILDING IN 
AFRICA 112-30 (1969) (discussing challenges to the rule of law in newly independent states). 

30. GRAHAM, supra note 22, at 167-72. 
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nationalized concessions held by Western companies.31 (Latin American 
states had already attempted to adjust the TNE-host state relationship before 
World War II, for instance, when Mexico expropriated U.S. agricultural 
holdings.)32 Intimately tied with this action was the insistence by the 
developing world that international law did not grant foreigners any right to 
receive the economic value of their investment as compensation and that 
the amount of compensation was determined solely through domestic law. 
This position manifested itself most clearly in the aforementioned General 
Assembly resolutions, which contained expropriation provisions that were 
harshly resisted by the West.33 

Second, host states and TNEs adjusted their economic and legal 
relationship through economic development agreements. These agreements 
provided in great detail the rights enjoyed by the host state and the duties of 
the foreign investor, in particular, with respect to payments by the former to 
the latter.34 They also spelled out rights of investors, such as the right to 
institute international arbitration in the event of a contractual dispute. 
International lawyers devoted many pages to considering whether these 
agreements were governed by international law, domestic law, or 
something else.35 Whatever their answer, the agreements clearly defined a 
set of legal rights and duties between the TNE and the host state. As the 
political and economic power of the South increased, these states demanded 
and achieved renegotiation of the agreements to increase their share of the 
wealth generated by the investment.36 

31. E.g., Gov't of Kuwait v. Am. Indep. Oil Co. (Aminoil), 66 I.L.R. 519 (Int'l Arb. Trib. 
1982); Texaco Overseas Petroleum Co. v. Libyan Arab Republic, 17 I.L.M. 1 (Int'l Arb. Trib. 
1978). 

32. For the diplomatic correspondence on this episode, in which the United States formally 
asserted its views on the standard of compensation for expropriation, see Property Rights, 3 
Hackworth DIGEST ? 288, at 655-65 (1942). 

33. See, e.g., G.A. Res. 3281, supra note 25, at 52 (resolving that the right to nationalize is 
subject only to compensation by the state "taking into account its relevant laws and regulations 
and all circumstances that the state considers pertinent" with no reference to international law) 
(emphasis added). The commentary on these developments is voluminous. See generally Rudolf 
Dolzer, New Foundations of the Law of Expropriation of Alien Property, 75 AM. J. INT'L L. 553 
(1991) (proposing the balancing of interests of host states and investors); Bums H. Weston, The 
Charter of Economic Rights and Duties of States and the Deprivation of Foreign-Owned Wealth, 
75 AM. J. INT'L L. 437 (1981) (endorsing the thrust of General Assembly resolutions from the 
1970s). 

34. For an example, see Oil Concession Agreement Between the Government of Abu Dhabi 
and Amoco Abu Dhabi Exploration Company (Oct. 13, 1980), in 2 THE PETROLEUM 
CONCESSION AGREEMENTS OF THE UNITED ARAB EMIRATES 122 (Mana Saeed Al Otaiba ed., 
1982). 

35. E.g., Richard B. Lillich, The Law Governing Disputes Under Economic Development 
Agreements: Reexamining the Concept of "Internationalization," in INTERNATIONAL 
ARBITRATION IN THE 21ST CENTURY 61 (Richard B. Lillich & Charles N. Brower eds., 1993) 
(evaluating various positions). 

36. See Gov't of Kuwait v. Am. Indep. Oil Co., 66 I.L.R. at 519-28; see also Samuel K.B. 
Asante, Restructuring Transnational Mineral Agreements, 73 AM. J. INT'L L. 335, 341-49 (1979) 
(reviewing the host states' practice of gaining control through joint ventures); Thomas W. Waelde 
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Third, host states sought to rein in the power of TNEs by drafting a 
multinational code of conduct for transnational corporations. This goal had 
for a long time been a part of the agenda of socialist political leaders in both 
the North and the South. It received its primary impetus from the 
revelations about United Fruit Company's and International Telephone and 
Telegraph's roles in destabilizing, respectively, the governments of 
Guatemala in the 1950s and Chile in the early 1970s.37 In 1974, the United 
Nations established a Centre for Transnational Corporations to prepare the 
Code; it completed a draft in 1983 and another in 1990.38 While recognizing 
some rights for investors, these Codes emphasized the need for foreign 
investors to obey host country law, follow host country economic policies, 
and avoid interference in the host country's domestic political affairs.39 In a 
response to this development, the Organization for Economic Cooperation 
and Development (OECD), the principal international institution composed 
of wealthy states, drafted its own set of guidelines for multinational 
enterprises. These contained far fewer and weaker obligations on TNEs and 
were not intended to be binding.40 

The overall effect of the decolonization period with respect to 
corporate-host state relations was thus to emphasize the rights of states and 
the duties of TNEs. Developing states asserted a right to expropriate with 
little or no compensation and to gain favorable economic development 
agreements that they could renegotiate on better terms. They also proposed 
duties on investors to comply with host country law and policies. The next 
phase in the relationship among foreign investors, home states, and host 
states would see a seismic shift in these patterns. 

& George Ndi, Stabilizing International Investment Commitments: International Law Versus 
Contract Interpretation, 31 TEX. INT'L L.J. 215 (1996) (reviewing the modem practice of contract 
renegotiation). 

37. See, e.g., Multinational Corporations and United States Foreign Policy: Hearing on the 
International Telephone and Telegraph Company and Chile, 1970-71, Before the Subcomm. on 
Multinational Corps. of the S. Comm. on Foreign Relations, 93d Cong. 1 (1973). 

38. Development and International Economic Co-operation: Transnational Corporations, 
U.N. ESCOR, 2d Sess., U.N. Doc. E/1990/94 (1990) [hereinafter 1990 Code]; Draft United 
Nations Code of Conduct on Transnational Corporations, U.N. ESCOR, Spec. Sess., Supp. No. 7, 
Annex II, U.N. Doc. E/1983/17/Rev.1 (1983); see also Peter T. Muchlinski, Attempts To Extend 
the Accountability of Transnational Corporations: The Role of UNCTAD, in LIABILITY OF 
MULTINATIONAL CORPORATIONS UNDER INTERNATIONAL LAW 97, 98-102 (Menno T. 
Kamminga & Saman Zia-Zarifi eds., 2000). 

39. See, e.g., 1990 Code, supra note 38, at 6-8. 
40. Declaration on International Investment and Multinational Enterprises annex 1 (1976), 

reprinted in THE OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES 57 (1994) [hereinafter 
1976 OECD Guidelines]; see also Hans W. Baade, The Legal Effects of Codes of Conduct for 
Multinational Enterprises, in 1 LEGAL PROBLEMS OF CODES OF CONDUCT FOR MULTINATIONAL 
ENTERPRISES 3 (Norbert Horn ed., 1980) (demonstrating how codes might produce binding norms 
under domestic and international law). 
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C. Counterreaction: Globalization and the Emphasis on Corporate Rights 

As hard as the developing world fought to rectify the imbalance of 
economic power between North and South, its leaders also realized that 
developing countries desperately needed foreign direct investment from the 
developed world. When the Cold War wound down in the late 1980s, many 
developing-world states could no longer count either on economic aid from 
one side of the iron curtain or the other, or on political support in the North- 
South battles at the UN. International banks, stung by the failure of many 
developing-world nations to service their debts, stopped much of their 
lending. 

As a result, the lure of foreign investment became even greater,41 which 
led to a shift in the relationships among home states, host states, and 
investors. The rhetoric of the New International Economic Order faded in 
favor of one promoting free trade and investment, albeit with a hope of the 
developing world for development aid and forgiveness of foreign debt. 
Many developing-world states concluded bilateral investment treaties 
(BITs) with home states and thus undertook significant obligations to 
protect foreign investment. These included guarantees of fair and equitable 
treatment as determined by international law, national treatment, and most 
favored nation treatment; the right of investors to hire their own senior 
personnel; a guarantee of free repatriation of profits and liquidated 
proceeds; and, most significantly, the duty to pay full economic value in the 
event of an expropriation.42 The United States even succeeded in including 
in its later BITs and in the North American Free Trade Agreement 
(NAFTA) a ban on certain so-called performance requirements, prohibiting 
treaty partners from asking investors for certain concessions, including 
technology transfers and promises to sell a certain amount of output locally 
or abroad.43 The Draft UN Code of Conduct, which, its advocates hoped, 
would become a treaty, was effectively discarded in the early 1990s as the 
South retreated from assertive policies regarding economic development.44 
Indeed, in the General Assembly's 1990 Declaration of International 

41. GRAHAM, supra note 22, at 172; see also Sagat Tugelbayev, Come and Exploit Us, FAR 
E. ECON. REV., Jan. 28, 1993, at 25 (consisting of a plea from the governor of a province in 
Kazakhstan for foreign investment). 

42. See, e.g., Treaty Concerning the Reciprocal Encouragement and Protection of Investment, 
Nov. 14, 1991, U.S.-Arg., arts. II-V, S. TREATY Doc. No. 103-2, at 3-6 (1993), 31 I.L.M. 124, 
129-32 [hereinafter United States-Argentina BIT]; see also Kenneth J. Vandevelde, The Political 
Economy of a Bilateral Investment Treaty, 92 AM. J. INT'L L. 621 (1998) (evaluating BITs as 
vehicles for promoting economic liberalism). 

43. See, e.g., United States-Argentina BIT, supra note 42, art. 11(5), S. TREATY Doc. NO. 
103-2, at 4, 31 I.L.M. at 130; North American Free Trade Agreement, done Dec. 17, 1992, art. 
1106, 32 I.L.M. 605, 640 [hereinafter NAFTA]. 

44. Muchlinski, supra note 38, at 102-05. 
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Economic Cooperation, governments urged developing nations to achieve 
"favourable conditions for domestic and foreign investment." 45 

This transformation, of course, directly affected the host state-foreign 
investor relationship as well. Bilateral investment treaties are heavily 
skewed in favor of foreign investors. Beyond the substantive rights noted 
above, the BITs and NAFTA also provided investors a critical procedural 
right-to institute international arbitration without the consent of the host 
state to the individual arbitration and thereby bypass domestic courts 
entirely.46 The OECD' s proposal for a Multilateral Agreement on 
Investment would have provided these rights on a multilateral basis to 
companies from its various signatory states. The prospect of such rights for 
companies galvanized a coalition of nongovernmental organizations to 
press governments to abandon the pact, which was laid to rest (at least for 
now) in 1998.47 

On the ground in host states, the results from the change in attitude 
about foreign investment have been staggering. Annual increases in foreign 
investment have significantly outpaced growth in international trade.48 
Furthermore, foreign investment has changed, moving from the traditional 
concession to new relationships between corporation and host state. These 
include joint ventures, innovative licensing and franchising regimes, turn- 
key operations, and other forms.49 These arrangements predate the 1990s 
and indeed flowed from the shift of foreign investment-as a result of the 
expropriations in the 1960s and 1970s-away from concessions. But they 
have clearly accelerated since that time.50 The result is a different, far 
denser relationship between the corporation and the host state. Instead of 
relying upon relatively unskilled labor to carry out mining or farming 
operations, the TNE is now an active player in the economy, hires many 
types of workers, and relies upon local offices to do much of its work. It is 
more embedded in the economy of the host state than ever before. 

45. G.A. Res. S-18/3, U.N. GAOR, 18th Spec. Sess., Supp. No. 2, at 6, U.N. Doc. A/S-18/15 
(1990). 

46. See, e.g., United States-Argentina BIT, supra note 42, art. VII, S. TREATY DOC. No. 103- 
2, at 6, 31 I.L.M. at 132-34; NAFTA, supra note 43, arts. 1115-1121, 32 I.L.M. at 642-44. 

47. For the last text before negotiations ceased, see ORG. FOR ECON. COOPERATION & DEV., 
THE MULTILATERAL AGREEMENT ON INVESTMENT: NEGOTIATING TEXT (1998), at 
http:llwww.oecd.org/daf/investment/fdi/mai/negtext.htm. On the debacle, see, for example, 
GRAHAM, supra note 22, at 1-49. 

48. Compare U.N. CONFERENCE ON TRADE & DEV., WORLD INVESTMENT REPORT 2000, at 
4 (2000) (showing a twenty-seven percent increase in foreign direct investment inflows in 1999), 
with WORLD TRADE ORG., INTERNATIONAL TRADE STATISTICS 2000, at tbl.I.1 (Bernan CD- 
ROM, 2000) (showing a five percent increase in trade in 1999). 

49. CHARLES OMAN, NEW FORMS OF INTERNATIONAL INVESTMENT IN DEVELOPING 
COUNTRIES 14-21 (1984). 

50. SUSAN STRANGE, THE RETREAT OF THE STATE 47 (1996). 
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D. The Missing Link: Business Relations with Individuals 

In terms of the four actors involved in the foreign investment-human 
rights interactions, the contemporary situation is thus defined as follows in 
terms of international law: host states and home states enjoying juridical 
equality, with economic forces and international economic law now 
promoting free trade and investment as a recipe for progress; host states (as 
well as home states) having obligations to their populations under human 
rights law; and host states having significant obligations to TNEs and 
individual investors pursuant to various international legal instruments. But 
something is clearly missing from this description: Has this evolution 
created any role for international law in the relationship between business 
enterprises and the citizens in the states in which they operate? Is such a 
relationship solely a function of the employment contract between the 
worker and the TNE, or do the corporations have any duties under 
international law? 

This link was until recently not the subject of much interest for either 
the host states or the corporations. During the decolonization period, host 
states were primarily concerned with control over foreign investors by 
requiring obedience to the host states' laws and policies. The government 
sought to achieve these goals through expropriation of assets, special laws 
aimed at regulating TNEs, the Draft UN Code of Conduct, and other 
measures.5" More recently, the host states' goals have shifted to attracting 
foreign investment. Host states have adjusted domestic laws to make them 
more attractive to corporations, handed over tracts of land to de facto 
control by corporations, or simply turned a blind eye to violations of 
domestic law.52 In responding to corporate demands for a hospitable 
investment environment, they have essentially turned the South's agenda 
for the Draft UN Code of Conduct on its head. Compliance with host 
country law has been enough-indeed, often more than enough-to ask of 
the foreign investor. For the corporations, the relationship with the citizenry 
became a matter of getting the best terms out of the employment contract. 
The citizenry's human rights were the government's responsibility, not 
theirs. In short, the race to the bottom was on.53 

51. On the use of nonpublic codes to effect these policies, see Michael W. Gordon, Of 
Aspirations and Operations: The Governance of Multilateral Enterprises by Third World Nations, 
16 U. MIAMI INTER-AM. L. REV. 301, 325-40 (1984). 

52. See, e.g., U.N. CTR. ON TRANSNATIONAL CORPS., THE DETERMINANTS OF FOREIGN 
DIRECT INVESTMENT, U.N. Doc. ST/CTC/121, U.N. Sales No. E.92.II.A.2 (1992); As a River 
Runs Over, the Rain Forest Is Besieged, TIMES-PICAYUNE, Jan. 28, 1996, at A18. 

53. See Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98 MICH. L. REV. 167 
(1999) (analyzing the problem as one of a global "prisoner's dilemma"); see also Jeffrey L. 
Dunoff & Joel P. Trachtman, Economic Analysis of International Law, 24 YALE J. INT'L L. 1, 54- 
55 (1999) (endorsing an economic analysis of the race to the bottom). 
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