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II. WHY CORPORATE RESPONSIBILITY? 

Protecting human rights solely through obligations on governments 
seems rather uncontroversial if host states represented the only threat to 
human dignity, or if states could be counted on to restrain conduct within 
their borders effectively. However, a system in which the state is the sole 
target of international legal obligations may not be sufficient to protect 
human rights. In this Part, I justify the need for corporate responsibility first 
by examining the shortcomings of placing human rights duties solely on 
states, the primary holders of international legal obligations. Corporations 
are powerful global actors that some states lack the resources or will to 
control. Other states may go as far as soliciting corporations to cooperate in 
impinging human rights. These realities make reliance on state duties 
inadequate. Beyond the practicalities of corporate power, human rights 
theory rejects efforts to limit dutyholders to states or to those carrying out 
state policy. This Part then examines the shortcomings of individual 
responsibility as an alternative to state responsibility. In this context, 
corporate law provides guidance to international law on the need to view 
corporations, and not simply those working for them, as dutyholders. Thus, 
both the corporate entity's potential impact on human rights, and theoretical 
understandings of the nature of human rights and of business enterprises, 
render corporate responsibility practically necessary and conceptually 
possible. 

A. The Limits to Holding States Accountable for Human Rights Violations 

International human rights law principally contemplates two sets of 
actors who may be held liable for abuses-states, through the concept of 
state (primarily civil) responsibility, and individuals, through the concept of 
individual (primarily criminal) responsibility. States are dutyholders for the 
full range of human rights, whether defined in treaties or customary law. 
Individual responsibility applies to a far smaller range of abuses, principally 
characterized by the gravity of their physical or spiritual assault on the 
individual.54 

1. Corporations as Global Actors 

The inadequacy of state responsibility stems fundamentally from trends 
in modern international affairs confirming that corporations may have as 
much or more power over individuals as governments. In analyzing the 

54. STEVEN R. RATNER & JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS 
ATROCITIES IN INTERNATIONAL LAW 13 (2d ed. 2001). 
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power of TNEs today, Susan Strange emphasizes the need to conceptualize 
power beyond political power to include economic power and accordingly 
concludes that markets matter more than states.55 Whether or not the 
" retreat of the state" is as great as she states,56 corporations clearly exercise 
significant power over individuals in the most direct sense of controlling 
their well-being. Of course, corporations have always wielded significant 
power over their employees; and governments have to enforce their own 
laws as well as to protect the human rights of their citizens. So why does 
such power require moving beyond state responsibility? 

First, the desire of many less developed states to welcome foreign 
investment means that some governments have neither the interest nor the 
resources to monitor corporate behavior, either with respect to the TNEs' 
employees or with respect to the broader community.57 Their views on 
investment might lead them to assist companies in violations, for instance, 
through deployments of security forces. In extreme cases, governments 
actually grant corporations de facto control over certain territories. For 
instance, whatever one may believe of the merits of claims against 
Freeport-McMoRan of human rights abuses in Irian Jaya or against Texaco 
in the Colombian rainforest, there seems little doubt that those entities 
exercise significant power in certain regions, often with little interference 
by the government.58 

Second, regardless of its position on foreign investment, the 
government might also use various corporate resources in its own abuses of 
human rights. The South African experience represents the epitome in 
recent times of such nefarious cooperation between public and private 
sectors.59 Because repressive governments (or opposition movements) may 
need to rely on businesses to supply them with material for various 

55. STRANGE, supra note 50, at 16-43. 
56. For a dissenting view, see Gregory H. Fox, Strengthening the State, 7 IND. J. GLOBAL 

LEGAL STUD. 35 (1999). 
57. See AMNESTY INT'L & PAX CHRISTI INT'L, MULTINATIONAL ENTERPRISES AND HUMAN 

RIGHTS 17-18 (2000). Indeed, labor unions would point out that the problem is not limited to less 
developed countries. 

58. Criticism Undermines Freeport-McMoRan Image, TIMES-PICAYUNE, Jan. 28, 1996, at 
A16; Laurie Goering, Pollution Test Case Pits Ecuadoreans Against U.S. Firm, CHI. TRIB., June 
25, 1996, at 1; see also Freeport McMoRan & Gold, Inc., Military Security: Does Freeport 
Provide the Military with Food, Shelter, and Transportation?, at http://www.fcx.com/mr/ 
issues&answers/ia-m&s.html (last visited Oct. 1, 2001) ("Irian Jaya (Papua) is one of the most 
undeveloped regions in the world. In its area, Freeport is the only infrastructure."). For an overall 
assessment of the effect of mining on local communities in the Philippines and Indonesia, see 
Michael C. Howard, Mining, Development, and Indigenous Peoples in Southeast Asia, 22 J. Bus. 
ADMIN. 93 (1994). 

59. See 4 TRUTH & RECONCILIATION COMM'N, supra note 4, ch. 2, paras. 23-36 (relating the 
degrees of involvement of industry with the government). 
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unacceptable activities, corporations may work in tandem with 
governments in abusing human rights.60 

Third, as firms have become more international, they have also become 
ever more independent of government control.61 Many of the largest TNEs 
have headquarters in one state, shareholders in others, and operations 
worldwide. If the host state fails to regulate the acts of the company, other 
states, including the state of the corporation's nationality, may well choose 
to abstain from regulation based on the extraterritorial nature of the acts at 
issue.62 Corporations can also shift activities to states with fewer regulatory 
burdens, including human rights regulations. Recognition of duties on 
corporations under international law could encourage home states to 
regulate this conduct or permit others to do so; at the very least, it would 
suggest a baseline standard of conduct for corporations themselves that 
could be monitored by interested constituencies. 

If private entities might be contributing to a deleterious human rights 
situation, then those concerned with the behavior of such enterprises are left 
with three options-to continue to focus exclusively on the state, 
encouraging it eventually to control such enterprises; to enforce obligations 
against individuals (the limits of which I discuss below); or to identify and 
prescribe new obligations upon those private entities in international law 
and develop a regime of responsibility for violations they might commit. 

Indeed, multinational enterprises are themselves recognizing the limits 
of duties on states. Unocal, for instance, has stated publicly that "human 
rights are not just a matter for governments."63 In 2000, the United 
Kingdom's Prince of Wales Business Leaders Forum and Amnesty 
International teamed up to issue Human Rights: Is It Any of Your Business?, 
a glossy 144-page human rights guide for senior corporate policymakers. 
The publication notes: "While a company is not legally obliged under 
international law to comply with [human rights] standards, those companies 

60. See S.C. Res. 1306, supra note 1 (condemning the role of diamond companies in Sierra 
Leone's civil war). 

61. STRANGE, supra note 50, at 49-50; see also Nick Butler, Companies in International 
Relations, SURVIVAL, Spring 2000, at 149, 155 (describing the lack of national identity of TNEs); 
Jonathan I. Charney, Transnational Corporations and Developing Public International Law, 1983 
DUKE L.J. 748, 770-72 (examining the role of corporations as global actors). 

62. Peter J. Spiro, New Players on the International Stage, 2 HOFSTRA L. & POL'Y SYMP. 19, 
28-30 (1997). 

63. Human Rights and Unocal: Our Position, at http:llwww.unocal.com/responsibility/ 
humanrights/hrl .htm (last visited Oct. 1, 2001); see also PRINCE OF WALES Bus. LEADERS 
FORUM & AMNESTY INT'L, HUMAN RIGHTS: IS IT ANY OF YOUR BUSINESS? 83-85 (2000) 
[hereinafter PWBLF & Al] (summarizing major corporate statements); Enron, Statement of 
Principles of Human Rights, at http://www.enron.com/corp/pressroom/responsibility/ 
humanrights-statement.html (last visited Oct. 1, 2001) ("We do not and will not tolerate 
mistreatment or human rights abuses of any kind by our employees or contractors."). But see 
Goering, supra note 58, at 1 (quoting a Texaco spokesman stating that the company "complied 
with existing laws and regulations" of Ecuador). 
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who have violated them have found, to their cost, that society at large will 
condemn them." 4 And, as discussed in Section VII.A below, corporate- 
initiated codes of conduct represent clear evidence that normative 
expectations of all relevant actors-not just NGOs or governments-are 
now shifting. 

In this sense, the need for corporate responsibility parallels the 
evolution of the existing corpus of law beyond state liability to cover 
individual responsibility, under which individuals are criminally 
responsible for exceptionally serious human rights abuses.65 Individual 
responsibility emerged primarily from the sense of governments and 
nonstate actors that holding states accountable proved inadequate to address 
those acts.66 Unlike state responsibility, accountability for individual 
violators might provide victims of atrocities with a sense of justice and a 
possibility to put the past behind them (the amorphous notion of closure). It 
might also help deter future abuses more effectively,67 send a powerful 
message of moral condemnation of heinous offenses, and help a society 
traumatized by massive human rights violations to identify perpetrators and 
thereby promote national reconciliation.68 In its ability to advance these 
goals, individual responsibility has become a promising alternative along a 
continuum of enforcement mechanisms for international human rights or 
international humanitarian law.69 

Some of the reasons for the inadequacy of state responsibility for 
individual human rights abuses-for example, the impact on victims of 
identifying and punishing their individual perpetrators (as opposed to 
merely blaming the state)-differ from the reasons for its inadequacy for 
corporate actions. But the deterrence rationale remains common to both 
contexts and points to the need to place obligations on entities that have the 
resources to violate human rights and whose conduct cannot properly be 
policed by the state where they operate. If international law provided for a 
regime whereby the corporations had duties themselves and incurred some 

64. PWBLF & Al, supra note 63, at 23. 
65. See infra text accompanying notes 74-81. 
66. See 22 TRIALS OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY 

TRIBUNAL 466 (1948) [hereinafter IMT TRIALS] ("Crimes against international law are 
committed by men, not by abstract entities, and only by punishing individuals who commit such 
crimes can the provisions of international law be enforced."). 

67. On the efficacy of individual accountability as a deterrent, see David Wippman, 
Atrocities, Deterrence, and the Limits of International Justice, 23 FORDHAM INT'L L.J. 473 
(1999); and Aryeh Neier, What Should Be Done About the Guilty?, N.Y. REV. BOOKS, Feb. 1, 
1990, at 32, 35. 

68. For an overview of theories of punishment in the context of human rights abuses, see 
Jaime Malamud-Goti, Transitional Governments in the Breach: Why Punish State Criminals?, 12 
HUM. RTS. Q. 1, 6-11 (1990). 

69. See M. Cherif Bassiouni, An Appraisal of the Growth and Developing Trends of 
International Criminal Law, 45 REVUE INTERNATIONALE DE DROIT PENAL 405, 405-06 (1974). 
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penalty for violations of them, it would place the incentives on the party 
with the greatest ability and interest in addressing corporate conduct. 

In one historically significant instance, the justifications for individual 
accountability and business accountability, and the corresponding limits of 
state responsibility, all came together-international efforts to outlaw the 
slave trade. The slave trade represented, in a sense, the worst form of 
private enterprise abuse of human rights. To end it, abolitionists eschewed 
sole reliance upon state responsibility, both because traders operated on the 
high seas and because many states tolerated the practice. Instead, they 
convinced governments to conclude a series of treaties that allowed states 
to seize vessels and required them to punish slave traders?0 Thus the first 
true example of international human rights law was a response to 
commercially oriented violations of rights. 

Beyond these three reasons lies a fourth and, for some readers, I 
suspect, more compelling reason. Even if one believes that the state should 
be the sole object of obligations regarding the behavior of businesses 
operating on its soil based on its unique competence to control private 
behavior within its borders, one would still need to determine which acts of 
corporations render the state liable. As discussed in the following 
Subsection, international human rights courts and other bodies have begun 
to hold states responsible for failing to prevent private activity that violates 
human rights. In order to hold states accountable for corporate conduct in a 
coherent fashion, however, one would still need a theory of understanding 
when a corporation's violation of human rights rises to such a level that the 
state is responsible for preventing or suppressing it. 

2. The Problem of State Action 

A more profound argument against corporate duties in international 
human rights law would question the possibility of even conceiving of 
human rights as creating duties in actors other than states. For although the 
post-World War II elaboration of human rights law destroyed any notion 
that only states had rights under international law (or, in other words, that 
states had duties only to other states), it did seem to rest on the premise that 

70. See Protocol to the 1926 Slavery Convention, opened for signature Dec. 7, 1953, art. 6, 
212 U.N.T.S. 17, 22 (requiring that parties "whose laws do not at present make adequate 
provision for the punishment of infractions [under the Convention] ... undertake to adopt the 
necessary measures in order that severe penalties may be imposed"); see also MYRES S. 
MCDOUGAL ET AL., HUMAN RIGHTS AND WORLD PUBLIC ORDER 482-508 (1980) (discussing the 
historical treatment of slavery internationally and mentioning agreements permitting the seizure of 
slave ships); A. Yasmine Rassam, Contemporary Forms of Slavery and the Evolution of the 
Prohibition of Slavery and the Slave Trade Under Customary International Law, 39 VA. J. INT'L 
L. 303, 329-42 (1999) (showing the evolution of international law on slave trade to cover a broad 
array of practices). 
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the rights individuals have are principally against states. Of course, human 
rights may give rise to a variety of obligations of states, depending in part 
upon the particular right. These include the duty to avoid certain conduct 
that impinges on the right, the duty of equal treatment in guaranteeing the 
right, the duty to create institutional machinery (like courts) to secure the 
right, the duty to prevent abuses, the duty to provide a remedy for abuses, 
the duty to provide certain goods or services, and the duty to promote 
human rights.7" But the unstated understanding during the growth of the 
human rights movement was that the duties were still those of states.72 

This seemingly originalist position regarding human rights emphasizes 
that international law should distinguish between, on the one hand, ordinary 
crimes (e.g., murder) or torts (e.g., slander) between private actors-which 
are outside its province and belong to domestic law-and, on the other 
hand, governmental action, which is the true subject of international law. 
State (or quasi-state) action elevates violations of human rights to the 
international plane on the theory that domestic law is not sufficient to 
regulate the behavior of governments (or de facto authorities). In that sense, 
to talk about corporate duties is arguably to redefine international human 
rights-and international law-in an unacceptable way. To the extent that 
one contemplates recognizing in law a large number of duties on entities 
other than the state, one has potentially asked international law to do too 
much and ignored the expectation that states should enjoy the prerogative to 
regulate most areas of private conduct on their territory.73 

The short answer to this argument is that international law has already 
recognized human rights duties on entities other than states. International 
humanitarian law (the law of war) places duties on rebel groups (qua 
groups, rather than individuals) to respect certain fundamental rights of 
persons under their control.74 States have also accepted the idea of duties of 

71. See HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT 
182-84 (2d ed. 2000) (listing five kinds of duties); see also HENRY SHUE, BASIC RIGHTS 51-64 
(1980) (discussing the duties that accompany various rights); James W. Nickel, How Human 
Rights Generate Duties To Protect and Provide, 15 HUM. RTS. Q. 77 (1993) (discussing duties to 
avoid deprivation of the right, to protect against deprivation, and to aid those deprived). 

72. E.g., ROSALYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL LAW AND How WE 
USE IT 105 (1994) (stating that human rights are "demands of a particularly high intensity made 
by individuals vis-a-vis their governments"); see also William N. Nelson, Human Rights and 
Human Obligations, in HUMAN RIGHTS 281, 281-82 (J. Roland Pennock & John W. Chapman 
eds., 1981) (labeling this the " standard assumption"). But see McDoUGAL ET AL., supra note 70, 
at 4 (stating that "rudimentary demands for freedom from despotic executive tyranny have 
gradually been transformed into demands for protection against not only the executive but all 
institutions or functions of government and all private coercion"). 

73. I appreciate this argument from David Wippman. 
74. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 

Protection of Victims of Non-International Armed Conflicts (Protocol II), adopted June 8, 1977, 
1125 U.N.T.S. 609. On the convergence of human rights and humanitarian law, see, for example, 
Louise Doswald-Beck & Sylvain Vitd, International Humanitarian Law and Human Rights Law, 
293 INT'L REV. RED CROSS 94 (1993). 
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nonstate actors through the corpus of international criminal law on human 
rights atrocities.75 Thus, war crimes, genocide, crimes against humanity, 
torture, slavery, forced labor, apartheid, and forced disappearances are all 
crimes under international law. Some treaties make an individual criminally 
responsible only if he was an agent of the state or some other entity 
controlling territory,76 but others-including the slavery treaties-provide 
that wholly private actors incur individual responsibility.77 In any case, 
these treaties and customary norms clearly provide individual responsibility 
by setting forth a variety of strategies to hold the individual responsible. 
These include explicit recognition of certain acts as international crimes 
(genocide under the Genocide Convention or crimes against humanity 
under customary law); requirements that states prosecute or extradite 
individuals committing certain crimes (as in the Geneva Conventions on 
armed conflict and the Torture Convention); and authorizations to states to 
prosecute certain offenses notwithstanding normal jurisdictional limits.78 By 
authorizing punishment for individuals who commit especially egregious 
abuses, the law imposes duties directly upon them to refrain from this 
behavior. 

Yet this answer falls short, insofar as international criminal law and 
humanitarian law conventions have thus far recognized only a relatively 
small category of human rights abuses as crimes, most notably true 
atrocities, or, as Agnes Heller put it, "manifestations of evil."79 Several of 
these-genocide, crimes against humanity, and war crimes-have 
particular elements that were intended to internationalize the offenses and 
thus distinguish them from ordinary crimes, namely, a special intent to 
destroy a protected group of people, a systematic attack on a civilian 
population, and the presence of an armed conflict.80 Other conventions-on 
torture and forced disappearances-require a clear nexus to official 

75. See RATNER & ABRAMS, supra note 54. 
76. See Inter-American Convention on the Forced Disappearance of Persons, done June 9, 

1994, art. II, 33 I.L.M. 1529, 1530 (1994); Convention Against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, adopted Dec. 10, 1984, art. 1, S. TREATY Doc. No. 100- 
20, at 1 (1988), 1465 U.N.T.S. 85, 113-14 [hereinafter Torture Convention]. 

77. E.g., Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to Slavery, done Sept. 7, 1956, 18 U.S.T. 3201, 266 U.N.T.S. 3; 
Convention on the Prevention and Punishment of the Crime of Genocide, adopted Dec. 9, 1948, 
S. EXEC. Doc. 0, 81-1 (1949), 78 U.N.T.S. 277 [hereinafter Genocide Convention]; cf Kadic v. 
Karadzic, 70 F.3d 232 (2d Cir. 1995) (holding the president of an unrecognized state liable for 
human rights violations under the Alien Tort Claims Act). 

78. RATNER & ABRAMS, supra note 54, at 11. 
79. Agnes Heller, The Limits to Natural Law and the Paradox of Evil, in ON HUMAN RIGHTS: 

THE OXFORD AMNESTY LECTURES 149, 154-55 (Stephen Shute & Susan Hurley eds., 1993). 
80. E.g., Rome Statute of the International Criminal Court, July 17, 1998, arts. 6-8, U.N. Doc. 

A.CONF/1 89/9 [hereinafter ICC Statute]. 
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conduct.81 International criminal law does not simply incorporate human 
rights law. 

A fuller answer accepts that the notion of corporate duties represents a 
departure from the emphasis on the state as dutyholder and seeks to justify 
that new direction. That position starts from a jurisprudential premise-that 
the rights of individuals give rise to not only a variety of duties but also a 
variety of dutyholders. As Joseph Raz has stated, "there is no closed list of 
duties which correspond to the right.... A change of circumstances may 
lead to the creation of new duties based on the old right."82 Moreover, he 
goes on, "one may know of the existence of a right ... without knowing 
who is bound by duties based on it or what precisely are these duties."83 
Raz and others thus emphasize that rights come first-that they ground 
duties.84 The focus on rights preceding duties is, of course, not the only way 
of relating the two. Kant derived his moral theory from a duty-based 
starting point.85 But even from that framework, dutyholders still encompass 
a broad range of entities. 

Natural rights theory took the starting point of individual rights and 
attempted to derive a moral code from it. Yet it readily accepted that those 
fundamental rights enjoyed by all peoples were rights vis-a'-vis each other.86 
Locke thus never saw natural rights as creating duties only on government; 
he believed that any duties on government were derivative insofar as (1) 
governments were set up to protect rights of individuals against each other; 
and (2) governments might, in the process of possessing power to protect 
those rights, have duties to the citizenry not to abuse that power.87 Over 
time, however, the rhetoric of natural rights came to focus on duties of the 
state, because of the state's agglomeration of both power and authority over 

81. See Torture Convention, supra note 76, art. 1, S. TREATY Doc. No. 100-20, at 1, 1465 
U.N.T.S. at 113-14. For a critique of these distinctions, see Steven R. Ratner, The Schizophrenias 
of International Criminal Law, 33 TEX. INT'L L.J. 237 (1998). 

82. JOSEPH RAZ, THE MORALITY OF FREEDOM 171 (1986). 
83. Id. at 184; see also id. at 170-72, 184-86 (discussing the relationship between rights and 

duties). 
84. See, e.g., JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY 79-87 (1988); Neil 

MacCormick, Children's Rights: A Test-Case for Theories of Right, in LEGAL RIGHT AND SOCIAL 
DEMOCRACY 154,161-83 (1982). 

85. See IMMANUEL KANT, THE GROUNDWORK OF THE METAPHYSICS OF MORALS 10-18 
(Mary Gregor ed. & trans., Cambridge Univ. Press 1996) (1785); see also RONALD DWORKIN, 
TAKING RIGHTS SERIOUSLY 171-73 (1978) (stating that Kant's moral theory was " duty-based"). 

86. JOHN LOCKE, Two TREATISES OF GOVERNMENT 271 (Peter Laslett ed., Cambridge Univ. 
Press 1988) (1690) ("The State of Nature has a Law of Nature to govern it, which obliges every 
one[;] . .. no one ought to harm another in his Life, Health, Liberty, or Possessions."). 

87. Id. at 351, 353, 357-63; cf. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) 
(" [A]ll men are created equal, that they are endowed by their Creator with certain unalienable 
rights; that among these are life, liberty and the pursuit of happiness.... [T]o secure these rights, 
governments are instituted among men ...."); DECLARATION OF THE RIGHTS OF MAN AND OF 
THE CITIZEN art. 2 (Fr. 1789), translated at http://www.hrcr.org/docs/frenchdec.html (last visited 
Nov. 15, 2001) ("The aim of all political association is the preservation of the natural and 
imprescriptible rights of man."). 
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its citizens." And when the idea of natural rights moved into the 
international arena, this focus continued.89 

Accordingly, the League of Nations oversaw a regime of treaties that 
provided ethnic and religious minorities with a variety of rights against the 
governments of the new or reconstituted states of Central and Eastern 
Europe.90 The immense power of the state to cause harm to human dignity 
was revealed as never before in World War II and thus justified the 
continued concentration on rights of individuals against the state. Although 
the Universal Declaration of Human Rights does not on its face limit 
dutyholders to states, the premise of that instrument and of the treaties that 
eventually flowed from it was that states held the obligations.91 

Thus, while human rights law has focused on state duties, the two are 
by no means tied to each other jurisprudentially or even historically. The 
link is rather a product of a decision by those concerned with human rights, 
including those in government, that (1) states represent the greatest danger 
to the individual; (2) domestic law cannot alone effectively constrain state 
action; (3) domestic law can effectively regulate private action; and 
probably (4) states will never accept international regulation of private 
entities. I do not wish to challenge the first two propositions, nor do I need 
to.92 Rather, I posit the view that other entities may also pose a threat to 
human dignity-either acting with the state or alone-so that any 
contemporary notion of human rights must contemplate duties on those 
entities as well. This step does not entail the recognition or development of 
new human rights, which is quite popular among some scholars and 
activists.93 Instead, it requires the identification of new dutyholders. 

As Andrew Clapham discusses in his remarkable book, Human Rights 
in the Private Sphere, the European Court of Human Rights (ECHR), 

88. Burns H. Weston, Human Rights, in HUMAN RIGHTS IN THE WORLD COMMUNITY 14, 14- 
16 (Richard Pierre Claude & Burns H. Weston eds., 2d ed. 1992). 

89. See David Sidorsky, Contemporary Reinterpretations of the Concept of Human Rights, in 
ESSAYS ON HUMAN RIGHTS 88, 90-95 (David Sidorsky ed., 1979). 

90. FRANCESCO CAPOTORTI, U.N. EcON. & SOC. COUNCIL, COMM'N ON HUMAN RIGHTS, 
SUB-COMM'N ON THE PREVENTION OF DISCRIMINATION & PROTECTION OF MINORITIES, STUDY 
OF THE RIGHTS OF PERSONS BELONGING TO ETHNIC, RELIGIOUS AND LINGUISTIC MINORITIES 
16-26, U.N. Doc. E/CN.4/Sub.2/384/Rev.1, U.N. Sales No. E.78.XIV.1 (1979); David Wippman, 
The Evolution and Implementation of Minority Rights, 66 FORDHAM L. REV. 597, 599-602 
(1997); see, e.g., Convention Concerning Upper Silesia, Mar. 15, 1922, Ger.-Pol., 16 Martens 
Nouveau Recueil (ser. 3) 645 (enumerating rights for the Polish minority). 

91. Universal Declaration of Human Rights, G.A. Res. 217A, U.N. Doc. A/810, at 71(1948); 
JOHANNES MORSINK, THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 36-91 (1999); see also 
HERSCH LAUTERPACHT, INTERNATIONAL LAW AND HUMAN RIGHTS 155-57 (1950) (limiting 
dutyholders to states, but arguing that states have a duty to prevent racial discrimination by private 
actors). 

92. On the feminist critique of the first and third assumptions, see infra notes 109-110 and 
accompanying text. 

93. For one example, see Mohammed Bedjaoui, The Right to Development, in 
INTERNATIONAL LAW 1177, 1182 (Mohammed Bedjaoui ed., 1991). 
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European Court of Justice (ECJ), Inter-American Court of Human Rights 
(IACHR), and UN human rights bodies have repeatedly found that abuses 
of human dignity by private actors in private relations can give rise to 
international human rights violations.94 In most instances, they have worked 
within the paradigm of state responsibility by asserting that the state's 
tolerance of a private human rights abuse actually violates the state's duty 
to protect the right through legislation, preventive measures, or provision of 
a remedy (or, in other cases, that the private actor involved is actually the 
organ of a state). For instance, the ECHR has held that the Netherlands' 
failure to prosecute sexual assault by a private person against a mentally 
handicapped ward violated the victim's right to privacy;95 that Italy's failure 
to prevent a fertilizer company from releasing toxic gases also violated the 
right to privacy;96 that the United Kingdom's plan to deport an AIDS 
patient to St. Kitts, where he would receive inadequate medical treatment, 
violated his right to life;97 and that the United Kingdom's failure to protect 
two boys against child abuse violated their right to be free from torture and 
cruel treatment.98 The Inter-American Court of Human Rights, in its famous 
Veldsquez Rodriguez decision of 1988, found the Honduran government 
responsible for the failure to prevent and punish a forced disappearance 
committed by persons whom it could not associate with the state (even 
though in all likelihood they were state agents).99 In requiring states to 
prevent or punish certain acts by private entities, those bodies have 
implicitly concluded that some private activities are a legitimate area for 
international concern.100 

This trend of decisions suggests that state responsibility can still go 
very far in addressing actions in the private sphere. Holding governments 
accountable may create important incentives for them to prevent private 
infringements, and governments might have the means to do so. Thus 
corporate responsibility through state responsibility remains an important 

94. ANDREW CLAPHAM, HUMAN RIGHTS IN THE PRIVATE SPHERE 89-133 (1993); Evert 
Albert Alkema, The Third-Party Applicability or "Drittwirkung" of the European Convention on 
Human Rights, in PROTECTING HUMAN RIGHTS: THE EUROPEAN DIMENSION 33, 33-36 (Franz 
Matscher & Herbert Petzold eds., 2d ed. 1990). 

95. X and Y v. The Netherlands, 91 Eur. Ct. H.R. (ser. A) at 11 (1985) (stating that the 
Convention may require "the adoption of measures designed to secure respect for private life even 
in the sphere of the relations of individuals between themselves"). 

96. Guerra v. Italy, 1998-I Eur. Ct. H.R. 210. 
97. D. v. United Kingdom, 1997-111 Eur. Ct. H.R. 777. 
98. A. v. United Kingdom, 1998-VI Eur. Ct. H.R. 2692. 
99. Velasquez Rodriguez Case, Inter-Am. Ct. H.R. (ser. C) No. 4 (1988). 
100. For an example of the reluctance of a domestic constitutional court to adopt a similar 

stance at the national level, see DeShaney v. Winnebago County Department of Social Services, 
489 U.S. 189 (1989). The Court dismissed a suit against a state welfare agency for its failure to 
prevent severe child abuse and held that the Due Process Clause was only designed " to protect the 
people from the State, not to ensure that the State protected them from each other." Id. at 196. 
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part of the process of accountability.101 Yet, as discussed earlier, relying 
upon state responsibility still begs a key question: What sorts of abuses by 
private actors does the state have a duty to prevent and remedy?102 

Beyond holding states responsible for abuses by private actors, other 
courts in Europe have found violations of human rights even when the 
defendant is not a state. The European Court of Justice has held that 
provisions of the Treaty of Rome (the EU's founding document) that 
prohibit states from discriminating based on nationality and require equal 
pay for equal work apply directly to private entities. Adopting an overtly 
teleological interpretation of the Treaty, in key cases in the 1970s, it found 
that the elimination of employment discrimination, whether nationality- 
based or gender-based, is central to the purpose of the European 
Community and required private entities to terminate it."03 Long before 
those cases, German courts had developed the notion of third-party (or 
horizontal) effect (Drittwirkung), holding that some German constitutional 
rights affect private legal relationships."04 Dutch courts have relied upon 
similar doctrines to find international obligations relevant to private 
disputes;105 Israeli courts have applied Israel's Basic Law in private 
litigation;s and after Britain's passage of domestic legislation 
incorporating the European Convention into British law, courts in that 
country will soon be facing the issue of third-party effects as well.107 

101. See INT'L COUNCIL ON HUMAN RIGHTS POLICY, BUSINESS WRONGS AND RIGHTS paras. 
44-80 (draft report 2001), at http://www.ichrp.org/excerpts/30.pdf (calling such duties "indirect 
obligations"). The ICHRP study is the most sophisticated to date to emerge from the NGO 
community. 

102. See Francesco Francioni, Exporting Environmental Hazard Through Multinational 
Enterprises: Can the State of Origin Be Held Responsible?, in INTERNATIONAL RESPONSIBILITY 
FOR ENVIRONMENTAL HARM 275, 288 (Francesco Francioni & Tullio Scovazzi eds., 1991) 
(calling for the state of origin of a company that causes a toxic spill in another country to be held 
responsible, and proposing substantive contours to the duties of that state). 

103. See, e.g., Case 36/74, Walrave v. Association Union Cycliste Internationale, 1974 
E.C.R. 1405; Case 43/75, Defrenne v. Soci6t6 Anonyme Belge de Navigation A6rienne Sabena, 
1976 E.C.R. 455. 

104. Luth Case, BverfGE 7, 198 (1958), translated in DONALD P. KOMMERS, THE 
CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC OF GERMANY 361 (2d ed. 1997); 
see also B.S. MARKESINIS, The Applicability of Human Rights as Between Individuals Under 
German Constitutional Law, in 2 ALWAYS ON THE SAME PATH 175 (2001) (reviewing and 
endorsing trends in case law); Kenneth M. Lewan, The Significance of Constitutional Rights for 
Private Law: Theory and Practice in West Germany, 17 INT'L & COMP. L.Q. 571 (1968). For 
U.S. laws that make private individuals liable for constitutional violations, see infra note 222. 

105. Andr6 Nollkaemper, Public International Law in Transnational Litigation Against 
Multinational Corporations: Prospects and Problems in the Courts of the Netherlands, in 
LIABILITY OF MULTINATIONAL CORPORATIONS UNDER INTERNATIONAL LAW, supra note 38, at 
265, 270-76. 

106. Gabriela Shalev, Constitutionalization of Contract Law, in TOWARDS A NEW EUROPEAN 
IUS COMMUNE 205 (A. Gambaro & A.M. Rabello eds., 1999). 

107. Authorities have debated the legislation's likely impact. Compare Gavin Phillipson, The 
Human Rights Act, "Horizontal Effect" and the Common Law: A Bang or a Whimper?, 62 MOD. 
L. REV. 824 (1999) (opining that the legislation is unlikely to have a major effect in private 
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Clapham builds upon these important trends, in terms of both direct and 
indirect duties on private entities to respect human rights, to support a 
human rights regime that challenges the exclusive focus on the state. He 
writes: 

[T]he emergence of new fragmented centres of power, such as 
associations, pressure groups, political parties, trade unions, 
corporations, multinationals ... and quasi-official bodies has meant 
that the individual now perceives authority, repression, and 
alienation in a variety of new bodies.... This societal development 
has meant that the definition of the public sphere has had to be 
adapted to include these new bodies and activities.108 

In addition, and not surprisingly, the call for the blurring of the 
public/private distinction has received particular attention from some 
women's rights advocates and feminist legal scholars, who are concerned 
that a focus on state responsibility eliminates various sexual assaults from 
the purview of human rights protection."09 Strategies for responding to this 
perceived bias vary, however, with some favoring a complete 
reconceptualization of international law to govern private behavior, and 
others finding the link to state action malleable enough to cover the most 
important private conduct.!10 

In light of the above-mentioned increase in corporate power and of the 
concomitant inadequacy of state responsibility, Clapham' s arguments 
would appear to apply strongly to activities by corporations. If human rights 
are aimed at the protection of human dignity, the law needs to respond to 
abuses that do not implicate the state directly. As discussed further below, 
this does not mean that everything that a corporation does that might 
deleteriously affect the welfare of those in the corporation's sphere of 
operations is a human rights abuse-just as, for example, a tax increase that 
makes some people worse off financially is not a human rights abuse. Nor 
does it require ignoring the nexus to state action, as such a linkage may well 
serve to help clarify certain duties of corporations. But it does suggest that 
the recognition of some duties of corporations, far from being at odds with 
the purpose of international human rights law, is wholly consonant with it. 

litigation), with Dawn Oliver, The Human Rights Act and Public Law/Private Law Divides, 4 
EUR. HUM. RTS. L. REv. 343 (2000) (stating that significant impacts are possible). 

108. CLAPHAM, supra note 94, at 137. For a critical and eloquent argument for this view 
from a generation ago, see Jean Rivero, La protection des Droits de 1'Homme dans les rapports 
entre personnes privies, in 3 RENt CASSIN AMICORUM DISCIPULORUMQUE LIBER 311 (1971). 

109. See, e.g., Hilary Charlesworth et al., Feminist Approaches to International Law, 85 AM. 
J. INT'LL. 613, 625-30 (1991). 

110. Karen Engle, After the Collapse of the Public/Private Distinction: Strategizing Women's 
Rights, in RECONCEIVING REALITY: WOMEN AND INTERNATIONAL LAW 143 (Dorinda G. 
Dallmeyer ed., 1993). 
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B. The Limits to Holding Individuals Accountable for Human Rights 
Violations 

Decisionmakers in the international legal process have developed an 
adjunct to the idea of states as dutyholders through their acceptance of 
individual responsibility. If individuals, such as corporate officers, can in 
theory be held responsible for abuses (under existing or perhaps expanded 
norms of international criminal law), then why the need for corporate 
responsibility? A response to this question comes from those who have 
examined the need to hold corporations, rather than individuals within 
them, liable for certain conduct. While international law works from the 
starting point that states should be held responsible for human rights abuses, 
and only then acknowledges the need for duties on others, theorists of 
corporate liability have worked from the opposite position-that of 
domestic civil and criminal law holding individuals accountable-to make 
a case for corporate liability. Their insights thus have direct relevance to 
our task. 

Scholars of corporate accountability have proffered a variety of policy 
rationales for holding corporations responsible for undesirable conduct. The 
economic rationale has received particular attention.111 It holds that liability 
upon enterprises deters corporate managers better than liability upon 
individuals, because corporate agents are judgment-proof and cannot bear 
the costs of sanctions, and because corporate liability encourages 
shareholders to monitor corporate actions. Richard Gruner has summarized 
the rationales for criminal sanctions in particular, as follows: punishing 
unacceptable conduct by corporate agents, coercing corporations into 
complying with the law, creating economic incentives for proper conduct, 
signaling to third parties the limits of acceptable corporate behavior, 
punishing the corporation, reforming the corporation, and compensating 
victims.112 Nations implementing criminal schemes have grappled with 
whether they actually accomplish these goals.113 

Brent Fisse and John Braithwaite have offered a compelling normative 
account of the shortcomings of individual liability with respect to corporate 
misconduct, and their theory seems pertinent to the inquiry regarding 

111. See, e.g., RICHARD A. POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 225-36 
(1976); John Collins Coffee, Jr., Corporate Crime and Punishment: A Non-Chicago View of the 
Economics of Criminal Sanctions, 17 AM. CRIM. L. REV. 419, 456-65 (1980); Lewis A. 
Kornhauser, An Economic Analysis of the Choice Between Enterprise and Personal Liability for 
Accidents, 70 CAL. L. REV. 1345 (1982); Reinier H. Kraakman, Corporate Liability Strategies 
and the Costs of Legal Controls, 93 YALE L.J. 857 (1984); Alan 0. Sykes, The Economics of 
Vicarious Liability, 93 YALE L.J. 1231 (1984). 

112. RICHARD S. GRUNER, CORPORATE CRIME AND SENTENCING 84-160 (1994). 
113. See, e.g., William S. Laufer, Corporate Liability, Risk Shifting, and the Paradox of 

Compliance, 52 VAND. L. REV. 1343 (1999) (regarding the shifting of liability from firms to 
agents in the United States). 
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human rights. They argue that corporations act as organizations and are not 
simply the sum of individuals working for them; because they have 
autonomy of action, including the capacity to change their policies, they 
can be held responsible for the outcomes resulting from these policies.114 
Fisse and Braithwaite reject any notion that blameworthiness requires a 
prior determination that the relevant actor have " philosophical personality" 
(which, in the view of some philosophers, only individuals possess).115 

Thus, if a corporation's internal decisionmaking process results in 
morally irresponsible behavior, the corporation may be blameworthy, either 
civilly or criminally. The degree of fault required for such responsibility 
might be as high as intent to cause an outcome, but could just as easily be a 
negligence or strict liability standard. Justifying the liability of Union 
Carbide for the disaster at Bhopal, Fisse and Braithwaite note that even if 
the executives of the corporation individually did not engage in criminal 
conduct, "higher standards of care are expected of such a company given 
its collective might and resources." 116 As for claims that only individuals, 
and not corporations, will be deterred by liability or punishment, they note 
correctly that a collective cost on the corporation from having been found 
responsible for unacceptable conduct does affect corporate behavior.117 
Peter French, Celia Wells, and others have built on these normative 
premises to argue for a theory of criminal responsibility that takes into 
account defects in corporate decisionmaking structures rather than simply 
individual fault. In the process, they have developed different standards of 
corporate fault.118 

In focusing on what societies might legitimately expect from 
corporations as a basis for holding them responsible, these scholars have 
built on the work of Robert Goodin. Goodin rejects a concept of 
responsibility that is centered on blame and that holds actors with evil intent 

114. Brent Fisse & John Braithwaite, The Allocation of Responsibility for Corporate Crime: 
Individualism, Collectivism and Accountability, 11 SYDNEY L. REV. 468, 483-88 (1988). 

115. Id. at 481-82 & n.63. A similarity exists between this criticism of personality and that 
pertinent to international law. Compare id. at 482 n.63 (" [T]he moral responsibility or 
blameworthiness of corporate entities ... is most unlikely to be resolved by resort to the question- 
begging notion of philosophical 'personality."'), with HIGGINS, supra note 72, at 50 (attacking the 
subject-object dichotomy as overly simplistic). 

116. Fisse & Braithwaite, supra note 114, at 486. 
117. Id. at 488-90. 
118. See PETER A. FRENCH, COLLECTIVE AND CORPORATE RESPONSIBILITY 156-63 (1984) 

(endorsing the idea of "reactive fault" based on a corporation's failure to institute procedures to 
prevent the repetition of a harmful act); CELIA WELLS, CORPORATIONS AND CRIMINAL 
RESPONSIBILITY 143-46 (1993) (discussing liability based on aggregating the responsibility of 
certain officers and considering internal decisionmaking structures); see also J.E. PARKINSON, 
CORPORATE POWER AND RESPONSIBILITY 358-59 (1993) (focusing on criminal liability, but 
arguing that the mens rea of a corporation should be replaced by the concept of defective 
decisionmaking); V.S. Khanna, Corporate Liability Standards: When Should Corporations Be 
Held Criminally Liable?, 37 AM. CRIM. L. REV. 1239 (2000) (calling for a mixed liability 
regime). 
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per se more blameworthy than actors who are merely negligent in their 
actions. Instead, he emphasizes the actors' responsibility for different tasks 
and their ex ante duties to ensure that certain harms do not happen.119 As a 
consequence, the distinction between civil responsibility and criminal 
responsibility is ultimately of second-order importance. This stress on ex 
ante duties also provides an important starting point for a theory of 
corporate duties under international law. These duties will turn not on any 
concept of ill will by the corporation, but rather on its potential for violating 
human rights. In the end, all these theorists of corporate responsibility point 
to the futility of targeting norms only at individual employees who commit 
wrongs. Instead, the business enterprise as such must assume its own 
responsibilities. 

III. TRENDS OF INTERNATIONAL DECISION IN FAVOR 
OF CORPORATE DUTIES 

If a legal regime regulating corporations, rather than only states or 
individuals, is necessary to address the nature of corporations as actors in 
the human rights field, a final step must be taken before seeking to offer a 
theory. This step entails examining international practice to see whether 
states, international organizations, and other key participants are, in a sense, 
ready for such an enterprise. In reviewing recent trends, one discovers that 
international law has already effectively recognized duties of 
corporations. 120 

As an initial matter, it bears brief mention that international law 
doctrine poses no significant impediment to recognition of duties beyond 
those of states. Some writers insist that private persons cannot, in general, 
be liable under international law because the state is a " screen" between 
them and international law; 2 or that only states are full subjects of 
international law (with so-called legal personality) because only they can 
enjoy the full range of legal rights and duties and make claims for 
violations of rights.122 Yet the orthodoxy now accepts that nonstate entities 
may enjoy forms of international personality. For a half-century it has been 
clear that the United Nations may make claims against states for violations 

119. Robert E. Goodin, Apportioning Responsibilities, 6 LAW & PHIL. 167, 181-83 (1987). 
120. Cf INT'L COUNCIL ON HUMAN RIGHTS POLICY, supra note 101, paras. 81-156 (offering 

an independent account of this practice). 
121. See, e.g., NGUYEN QUOC DINH, DROIT INTERNATIONAL PUBLIC 618 (Patrick Daillier & 

Alain Pellet eds., 5th ed. 1994). 
122. See, e.g., Nkambo Mugerwa, Subjects of International Law, in MANUAL OF PUBLIC 

INTERNATIONAL LAW 247, 249 (Max Sorenson ed., 1968); Giuseppe Sperduti, L'individu et le 
droit international, 90 RECUEIL DES COURS 733 (1956). 
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of their obligations to it.123 International lawyers have argued about the 
extent of personality enjoyed by individuals and corporations in light of 
treaties allowing victims of human rights to sue states in regional courts or 
permitting foreign investors to sue states in the International Centre for the 
Settlement of Investment Disputes.124 And the corpus of international 
criminal law makes clear that actors other than states have duties under 
international law.125 The question is not whether nonstate actors have rights 
and duties, but what those rights and duties are. 

The lack of an international court in which businesses can be sued does 
not alter this conclusion. Of course, mechanisms for compliance-or, as the 
New Haven School puts it, control mechanisms-are central, for law cannot 
exist without them.126 But in most areas of the law, states have obligations 
without either the possibility or probability that they might be called before 
an international court. Instead, the diverse methods of enforcement include 
self-restraint based on states' reluctance to create adverse precedents,127 
reciprocal action, protest, diplomatic responses, nonforcible sanctions, and, 
in highly limited circumstances, recourse to force.128 In the human rights 
area, the presence of a court holding states responsible has never been the 
linchpin of the obligation itself. The International Covenant on Civil and 
Political Rights (ICCPR) contains no provisions granting either individuals 
or interested states the right to take a violating state to the ICJ or any other 
court.129 Instead, many states and regional organizations take human rights 

123. Reparations for Injuries Suffered in the Service of the United Nations, 1949 I.C.J. 174 
(Apr. 11). 

124. See WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL LAW 
223 (1964) (calling for "a limited ad hoc subjectivity" for TNEs); CARL AAGE N0RGAARD, THE 
POSITION OF THE INDIVIDUAL IN INTERNATIONAL LAW 180-82 (1962). Rosalyn Higgins has made 
a convincing attack on the entire notion of legal personality. See supra note 115. 

125. See supra text accompanying notes 74-78. 
126. See McDougal & Reisman, supra note 14, at 377-78; Carlos S. Nino, The Duty To 

Punish Past Abuses of Human Rights Put into Context: The Case of Argentina, 100 YALE L.J. 
2619, 2621 (1991) (" [A] necessary criterion for the validity of any norm of . .. positive 
international law .. . is the willingness of ... states and international bodies . . . to enforce it."). 

127. Georges Scelle, Le phinomenne juridique de dedoublement fonctionnel, in 
RECHTSFRAGEN DER INTERNATIONALEN ORGANISATION 324 (Walter Schatzel & Hans-Jurgen 
Schlochauer eds., 1956). 

128. LUNG-CHU CHEN, AN INTRODUCTION TO CONTEMPORARY INTERNATIONAL LAW 10 
(1989); OLIVER J. LISSITZYN, THE INTERNATIONAL COURT OF JUSTICE 5-6 (1951) (stating that 
international law is enforced primarily in a horizontal, rather than vertical, manner). 

129. International Covenant on Civil and Political Rights, adopted Dec. 19, 1966, S. EXEC. 
Doc. E, 95-2, at 23 (1978), 999 U.N.T.S. 171 [hereinafter ICCPR]. The closest provision is 
Article 44, S. EXEC. Doc. E, 95-2, at 37, 999 U.N.T.S. at 184, which merely provides that the 
ICCPR's procedures for implementation do not prevent parties from utilizing "other procedures 
for settling a dispute in accordance with general or special international agreements in force." A 
state could appear before the ICJ for violations of the ICCPR if it and the applicant state had both 
accepted the court's compulsory jurisdiction. See ICCPR, supra, arts. 40-42, S. EXEC. Doc. E, 
95-2, at 33-37, 999 U.N.T.S. at 181-84; see also Optional Protocol to the International Covenant 
on Civil and Political Rights, adopted Dec. 19, 1966, 999 U.N.T.S. 302 (enabling the Human 
Rights Committee to comment on reports submitted by states and to issue opinions in response to 
individual complaints, if a state accepts the individual petition procedure). 
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