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order quashing decision of Attorney General to intervene on grounds of abuse of process through unnecessary interference
with conduct of private prosecution contrary to Crown Attorneys Act, and on grounds that Attorney General had conflict
of interest — Intervention made on behalf of Attorney General and not Crown Attorney and therefore Crown Attorneys
Act inapplicable — Even if such obligation existed, it met in circumstances as decision to withdraw charge was reasonable
— No conflict of interest in Attorney General's traditionally dual role of advising ministries and exercising prosecutorial
discretion independent of same ministries — Application dismissed.
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s. 3

APPLICATION by private citizen who laid information, for order requiring hearing on issue of whether Attorney General's
withdrawal of charge constituted abuse of process or for order quashing decision to withdraw charge.

M. Dambrot J.:

Introduction

1      On September 16, 1996, Gordon Perks swore an information against Coca-Cola Beverages Ltd., alleging that it had sold
soft drinks in non-refillable containers contrary to s.3 of Regulation 357 under the Environment[al] Protection Act. In essence,
the regulation requires that distributors of soft drinks sell at least 30% of their carbonated beverages in refillable containers. On
December 10, 1996, counsel for the Attorney General of Ontario appeared before Justice of the Peace Phillips, intervened in the
prosecution and withdrew the charge. The Applicant seeks an order of mandamus, with certiorari in aid, to require the Justice
of the Peace to hold a hearing into whether the intervention by the Attorney General and the withdrawal of the information
constituted an abuse of process; and an order of certiorari to quash the decision of the Attorney General to intervene and
withdraw the charge, on the basis that he exceeded his jurisdiction and abused the Court's process by unnecessarily interfering
in the conduct of a private prosecution, and had a conflict of interest. An extension of time is required to bring the application
for certiorari, but not for mandamus. In the circumstances, that extension of time should be granted.

Background
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2      As I have indicated, the information in question was sworn on September 16, 1996. A summons was issued, returnable
on October 22, 1996. On that date, Mr. Scott appeared on behalf of the Attorney General of Ontario and advised the Court
that the Attorney General was considering whether he would elect to intervene in the prosecution, and if he did, whether he
would prosecute the charge or withdraw it. The matter was adjourned to December 10, 1996 to permit those decisions to be
made. The Justice of the Peace indicated that on December 10, the court would set a trial date or would "entertain motions."
The particular motion that the Justice had in mind was a challenge to the right of the Attorney General "to unilaterally decide
to intervene" in the proceeding.

3      On December 10, 1996, Mr. Scott again appeared for the Attorney General. On this occasion, he announced that he would
be intervening and withdrawing the charge. He placed his reasons for doing so on the record. The decision was said to have
been taken after the submissions of the applicant, and of Coca-Cola were considered, in accordance with the charge screening
principles established by the Ontario Crown Policy Manual. According to that policy, before a prosecution goes forward, a
prosecutor must first determine that there is a reasonable prospect of conviction, taking into consideration likely defences, and
must then decide if the prosecution is in the public interest. Among the factors to be taken into account in respect of the public
interest is the availability of alternatives to prosecution.

4      Mr. Scott went on to say that there is a strong prima facie case against Coca-Cola. In fact, no soft drink brand has achieved
a 30% refillable ratio on an annual basis. The Ministry of the Environment, however, has taken a public position since 1991
that prosecutions will not be brought under this regulation without prior notice, while the ministry attempts to negotiate an
alternative approach to the problem. The Ministry regards the regulation to be unworkable. Coca-Cola has demonstrably relied
on these assurances. As a result, in the view of the Attorney General, Coca-Cola might have a defence of officially induced
error available to it, it may have a defence of due diligence, and finally it may be an abuse of process to prosecute Coca-Cola
in the circumstances here. Finally, ongoing negotiations may be a strong alternative to prosecution. Thus a prosecution would
not meet the Attorney General's charge screening criteria, and a withdrawal of the charges was appropriate.

5      Mr. Ruby, counsel for the informant then argued to the Justice that counsel for the Attorney General had a hopeless conflict
of interest in determining what should flow from the policy of the Ministry of the Environment, because other counsel for the
Attorney General were attached to the Ministry of the Environment. A prosecutor from outside the province, he said, should
have been asked to make the decision. He went on to say that the Ministry of the Environment and big business were in "an
unholy alliance ... whose object is to rape the environment," and sought an adjournment in order to attempt to call evidence
to show that the Attorney General ought not to be allowed to intervene, or alternatively that he ought not to be allowed to
withdraw the charge. Counsel for Coca-Cola then spoke in support of the Crown's decision, and both he and Mr. Scott asked
the Justice to refuse the adjournment. When the Justice indicated that Mr. Ruby had the right to subpoena witnesses, Mr. Scott
toke the position that he could not, since the information was already effectively withdrawn. The Justice accepted this position,
and permitted the information to be formally withdrawn.

6      Before me, the Applicant made it clear that he was in no position to argue the merits of his allegations of abuse of process on
this application. Rather, he advanced the argument that he was entitled to a "trial" on this issue, where he could test the reality of
his position through an evidentiary hearing. Since the exercise of prosecutorial discretion is justiciable by a trial court, the denial
of such a hearing by the Justice violated natural justice, particularly in a case where connivance between the Crown and the
accused is alleged. An order of mandamus, with certiorari in aid, should issue to require the Justice of the Peace to hold a hearing
into whether the intervention of the Attorney General and the withdrawal of the information constituted an abuse of process.

Analysis

Should the Justice Have Held an Evidentiary Hearing?

7      The exercise of prosecutorial discretion is not absolute. It is subject to judicial review in cases of exceptional impropriety.
In a criminal matter, the trial court has the jurisdiction to remedy an abuse of process, but only in the" clearest of cases", where
prosecutorial misconduct shocks the conscience of the community and is detrimental to the proper administration of justice.
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(See R. v. Power (1994), 89 C.C.C. (3d) 1 (S.C.C.)) The rare situation calling for a court to second-guess the prosecutor's
motives in making a prosecutorial decision was described by L'Hereux-Dubé J. in Power, at p. 10, as follows:

Where there is conspicuous evidence of improper motives or of bad faith or of an act so wrong that it violates the conscience
of the community, such that it would be genuinely unfair and indecent to proceed, then, and only then, should courts
intervene to prevent an abuse of process which could bring the administration of justice into disrepute. Cases of this nature
will be extremely rare.

8      Mr. Ruby acknowledges that Crown discretion is only reviewable where the Crown acts with "flagrant impropriety," and
that before he is entitled to relief, he must present evidence showing misconduct bordering on corruption, violation of the law,
bias or improper motive. His complaint is that he was denied the opportunity to develop that evidence before the Justice. The
difficulty with his position, however, is that before a trial judge inquires beyond the facial sufficiency of the Crown's exercise
of prosecutorial discretion, and embarks on an evidentiary hearing for that purpose, the accused must first provide a threshold
showing of impropriety. In R. v. Durette (1992), 72 C.C.C. (3d) 421 (Ont. C.A.) at 437-9, Finlayson J.A. stated:

In order to ask the court to delve into the circumstances surrounding the exercise of the Crown's discretion, or to inquire
into the motivation of the Crown officers responsible for advising the Attorney-General, the accused bears the burden of
making a tenable allegation of male fides on the part of the Crown. Such an allegation must be supportable by the record
before the court, or if the record is lacking or insufficient, by an offer of proof. Without such an allegation, the court is
entitled to assume what is inherent in the process, that the Crown exercised its discretion properly, and not for improper
or arbitrary motives.

. . . . .

[T]he allegation of improper or arbitrary motives cannot be an irresponsible allegation made solely for the purpose of
initiating a" fishing expedition" in the hope that something of value will accrue to the defence... The mere fact that the
Crown made a decision does not, without more, form a basis for an allegation of bad faith. Nor does it require a trial judge
to allow an evidentiary hearing to inquire into why the discretion was not exercised differently.

9      In this case, the Crown articulated a perfectly reasonable explanation for his decision to intervene, and to withdraw the
information. Thus the record discloses no basis to embark on an evidentiary hearing. Mr. Ruby's allegation that the Ministry of
the Environment and big business are in "an unholy alliance ... whose object is to rape the environment", however colourful, is
nothing more than an allegation. It neither changes the state of the record, nor amounts to an offer of proof. Undoubtedly the
length of the Ministry's negotiations with the industry, as described by Mr. Scott, is capable of leading the casual observer to
wonder how diligently the Ministry is applying itself to the issue of refillable containers. But that is a far cry from an offer of
proof, to neutralize Mr. Ruby's language a bit, that there exists a conspiracy involving the Ministry and Coca-Cola to neglect
the environment, which in turn may have tainted the decision of the Attorney General to withdraw this charge.

10      I confess to a second difficulty in considering the relief sought by the Applicant, one not raised by the parties. The
leading cases dealing with the reviewability of prosecutorial discretion usually speak of staying proceedings when a court is
faced with conspicuous evidence of improper motives or of bad faith or of an act so wrong that it violates the conscience of
the community, such that it would be genuinely unfair and indecent to proceed. In other words, the judicial reluctance to risk
interfering with the separation of powers under our constitution, or to enter the arena and appear to have any responsibility for
the institution of a prosecution, must give way, but will only give way, when a prosecution of a particular accused would be
grossly unfair. But that is not this case.

11      Here the Applicant wants to force a prosecution to proceed when the Attorney General believes it to be contrary to the
public interest. While there are cases which have applied the same test to applications to force a prosecution to continue as to
applications to stay a prosecution (see Kostuch v. Alberta (Attorney General) (1995), 101 C.C.C. (3d) 321 (Alta. C.A.) (leave
to appeal to S.C.C. refused [reported [1996] 7 W.W.R. lx (note) (S.C.C.)]) and Osiowy v. Linn (1989), 50 C.C.C. (3d) 189
(Sask. C.A.)), I note that in none of these cases was the application successful. For my part, I view the circumstances in which
such an application could be successful, or in which an evidentiary hearing should be permitted, to be even more circumscribed
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than described in cases like Power and Durette. I need not attempt to exhaustively define the circumstances, but a case where
corruption on the part of the prosecutor could be shown is the one obvious example. Failing that, however, I can at present
imagine no other situation which would call for the extraordinary intervention of a judge to place an accused in jeopardy, which
generally involves potential penal consequences, in contradiction to the express view of the Attorney General. As L'Hereux-
Dubé noted in Power, at p.19, "In our system, a judge does not have the authority to tell prosecutors which crimes to prosecute
or when to prosecute them." Nor in my view, does a judge have the authority to interfere with a prosecutor's decision to stop
a prosecution.

12      For these reasons, I am of the view that the Applicant was not entitled to an evidentiary hearing before the Justice of the
Peace, and that there is no basis to make an order of mandamus to compel such a hearing.

Did Counsel For the Attorney General Unnecessarily Interfere in a Private Prosecution?

13      This part of the argument proceeds on the basis of the statutory authority governing the right of counsel for the Attorney
General to intervene in a prosecution. Mr. Ruby relies on s. 32(1) of the Provincial Offences Act, which recognizes the right
of the Attorney General or his agent to withdraw a charge, and s. 11(d) and (e) of the Crown Attorneys Act, which require that
every Crown Attorney, "without unnecessarily interfering with private individuals, who wish in such case to prosecute, [to]
assume wholly the conduct of the case where justice towards the accused seems to demand his or her interposition," and "where
in his or her opinion the interests of justice so requires, conduct proceedings in respect of any provincial offence." The Applicant
argues that the Attorney General's intervention here constituted an unnecessary interference with the private prosecutor, and
an abuse of process, and should be set aside.

14      The short answer to this argument is that the Applicant has misconceived the basis for the Attorney General's intervention.
Mr. Scott appeared before the Justice as counsel from "the Crown Law Office, Criminal." That office is the criminal litigation
side of the Ministry of the Attorney General. It is not the office of the Crown Attorney for the Municipality of Metropolitan
Toronto, as this jurisdiction was then known. Despite some loose language in the discussion before the Justice, it seems clear
to me that Mr. Scott did not intervene on behalf of the Crown Attorney, but rather on behalf of the Attorney General. While
the distinction might ordinarily be a rather technical one, in this case it means that the obligation not to "unnecessarily interfere
with private prosecutors, who wish ... to prosecute" has no application.

15      The authority for the intervention of the Attorney General is found in the common law, but is recognized in the definition
of "prosecutor" found in s.1(1) of the Provincial Offences Act, which reads: "'prosecutor' means the Attorney General or, where
the Attorney General does not intervene, means the person who issues the certificate or lays an information..." (emphasis
added.) This definition, in substance is borrowed from s.2 and s.785 of the Criminal Code, and presumes a broad power in
the Attorney General to conduct prosecutions under the Provincial Offences Act. I recognize that an intervention by a Crown
Attorney pursuant to s.11(d) of the Crown Attorney's Act is an intervention by an agent of the Attorney General, even though
s.10 of the Act only provides that a Crown Attorney is the agent of the Attorney General for the purposes of the Criminal Code.
But the general authority to assume the conduct of private prosecutions granted to Crown Attorneys in the Crown Attorneys Act
cannot exhaust the Attorney General's right to intervene in proceedings governed by the Provincial Offences Act. Accordingly
the intervention of the Attorney General in this prosecution was not governed by s.11 of the Crown Attorney's Act, and the
Attorney General was not obliged to refrain from interfering with the wishes of a private prosecutor. This ground for quashing
the decision to intervene is without merit.

16      Even if I am wrong about the source of the authority to intervene in this prosecution, I would still not give effect to this
argument. Mr. Scott made clear that his decision to intervene and withdraw the charge was premised on a reasoned conclusion
that justice towards the accused seemed to demand his interposition. Once again no offer of proof has been made which would
justify an evidentiary hearing into this exercise of discretion, far less a determination to reverse it. Accordingly, there is no
basis to set aside the intervention by the Attorney General.

Did Counsel for the Attorney General Have a Conflict of Interest?
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17      The Applicant argued that Crown counsel was in a "clear conflict of interest" in making the decision to intervene and
withdraw the charges. Offences contrary to the Environmental Protection Act are ordinarily prosecuted by counsel for the
Attorney General who are attached to the Legal Services Branch of the Ministry of the Environment and Energy. Because the
Ministry had been involved in negotiations with the soft drink manufacturers about the enforcement of the law concerning
refillable bottles, and had adopted a policy not to prosecute, the decision whether or not to intervene and withdraw this charge
was referred to counsel for the Attorney General outside the Legal Services Branch. The Applicant says that the involvement
of counsel for the Attorney General with the Ministry of the Environment creates a conflict of interest for all counsel for the
Attorney General, and that the conflict could only be eliminated by referring the intervention issue to counsel for the Attorney
General of another province. Accordingly, the decision of Mr. Scott should be quashed.

18      I cannot accept that the circumstances of this case give rise to anything that could amount to a conflict of interest, nor
can I accept that any problem of perception that may exist concerning the institutional arrangements for the provision of legal
services to the government could be meaningfully eliminated by the solution that the Applicant advances. It is commonplace
in modern government that Attorneys General provide dedicated "in-house" legal service to other departments and ministries,
as well as providing litigation services to the government, including the prosecution function. Typically, these responsibilities
are statutory. In Ontario, s.5(g) of the Ministry of the Attorney General Act provides that the Attorney General "shall advise the
heads of ministries and agencies of Government upon all matters of law connected with such ministries and agencies." Section
5(h) provides that the Attorney General "shall conduct and regulate all litigation for and against the Crown or any ministry
or agency of Government in respect of any subject within the authority or jurisdiction of the Legislature." The legislation
contemplates that the Attorney General will advise a Ministry with respect to its prosecution policies, and the development of
proposed prosecutions, and will also exercise his or her constitutional prerogative to independently decide whether or not those
same prosecutions, when recommended by another ministry, will go forward. The Attorney General cannot escape these twin
responsibilities. The situation in this case is nothing more than a particular example of this general arrangement.

19      Such governmental arrangement has never been viewed as creating a "conflict of interest" in the Attorney General or his
counsel. While independent decision making can be enhanced, as it was here, by placing the decision to prosecute, and related
decisions, in the hands of counsel not intimately associated with the development of the prosecution position of the Ministry
charged with enforcing the particular statutory scheme, that can hardly be an admission of conflict.

20      The co-existence of the important constitutional principle that the Attorney General enjoys absolute independence in the
making of prosecution decisions, with his or right to consult government colleagues, is well recognized. It was best described
in the often quoted speech of Lord Shawcross in 1951 (U.K., H.C. Debates, vol. 483, cols. 683-4, Jan. 29, 1951), who said:

I think the true doctrine is that it is the duty of an Attorney General, in deciding whether or not to authorize a prosecution,
to acquaint himself with all the relevant facts, including, for instance, the effect which the prosecution, successful or
unsuccessful as the case may be, would have upon public morale and order, and with any other considerations affecting
public policy.

In order so to inform himself, he may, although I do not think he is obliged to, consult with any of his colleagues in
the Government; and indeed, as Lord Simon once said, he would in some cases be a fool if he did not... If political
considerations which, in the broad sense that I have indicated, affect government in the abstract arise, it is the Attorney
General, applying his judicial mind, who has to be the sole judge of those considerations.

21      This principle has been repeatedly adopted by Attorneys General in Canada, and has never been repudiated by the courts.
The historical function of the Attorney General, and counsel acting on his or her behalf, involving both advice to ministries and
the exercise of prosecutorial discretion independent of those same ministries, does not give rise to concerns about conflict of
interest. As noted by Huband J. for the Manitoba Court of Appeal in R. v. D. (W.R.) (1994), 89 C.C.C. (3d) 474 (Man. C.A.)
at 477 (aff'd (1995), 95 C.C.C. (3d) 287 (S.C.C.)):
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...no conflict of interest arises in this case... Further, no apprehension of bias arises out of the multiple responsibilities of
the Attorney General in the conduct of civil and criminal litigation. It is not enough to simply suggest that the conflicting
duties imposed by legislation will create a perception of bias. There is a presumption that the Attorney General will carry
out her duties in good faith which is supported by the common law, legislation, policy and constitutional convention. There
is no evidence, or even a suggestion that the exercise by the Attorney General of her discretion was for an oblique motive.

(See also Cotroni c. Centre de Prévention de Montréal (1989), 48 C.C.C. (3d) 193 (S.C.C.) at 226-7 and Winn v. Canada
(Attorney General) (1994), 28 Admin. L.R. (2d) 254 (Fed. T.D.).)

22      Accordingly, I conclude that no conflict of interest arose by virtue of the fact that counsel for the Attorney General made
the decision to intervene in this prosecution and withdraw the charge. I further agree with Huband J.A. in D. (W.R.) that the
retaining of counsel employed by another Attorney General changes nothing. As he put it:

The Attorney General is in a unique position, quite unlike that of a member of the private Bar. She is responsible for the
prosecution of criminal cases in this jurisdiction. She also represents the Government of Manitoba for forensic purposes
in civil suits. It is no answer, beyond political window dressing, to retain outside counsel. Whoever her agents may be,
whether her permanent staff or outside special appointments, they must function under the Attorney General's direction.
And the Attorney General must be allowed to fulfil the responsibilities of that office unless and until circumstances arise
which would compel the court to interrupt the fulfilment of those responsibilities.

In this case as well, whoever may have been charged with the responsibility to decide the question whether or not the Attorney
General should intervene in or withdraw the prosecution, they would have had to exercise this mandate on behalf of the Attorney
General, in fulfilment of his statutory and common law responsibilities, and subject to his direction and control. I do not criticize
those who would use counsel from outside the province in politically sensitive situations. I merely say that if true conflict exists,
this technique cannot eliminate it.

23      Accordingly, I would reject this basis to set aside the intervention by the Attorney General as well.

Conclusion

24      Notwithstanding Mr. Ruby's customary attractive and persuasive argument, this application must be dismissed.
Application dismissed.
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