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Background 

 

1. On June 8, 2014 the Applicant had his head smashed into a wire meshed window at police 

dispatch by Constable Labreche of the Greater Sudbury police.  The window cracked and 

shattered at the location where the Applicant’s face impacted.   

 

2. The Applicant was at the police dispatch because he had been charged with public intoxication 

and resisting arrest on that same day.  Both of those charges were later withdrawn on August 

27, 2014.   

 

3. After the withdrawal of the charges the Applicant sought access to the dispatch video footage 

which demonstrated Constable Labreche smashing his head into the glass window.  This was 

met with much resistance until finally the dispatch video footage was provided to the 

Applicant’s counsel on November 14, 2014 by the Greater Sudbury Police.   

 

4. After obtaining this evidence the Applicant initiated a private prosecution against Constable 

Labreche and a pre-enquete hearing was scheduled for January 26, 2015.  The pre-enquete 

hearing was attended by Crown Attorney Molly Flanagan who cross-examined both witnesses 

that testified.1  After hearing all of the evidence and submissions from both parties, J.P. 

McKechnie ordered an assault charge to be issued against Constable Christopher Labreche.  

Immediately following the order to issue an assault charge, Crown Attorney Molly Flanagan 

intervened in the case and took over the prosecution on behalf of the Respondents.   

 

5. The Applicant now applies to the Ontario Superior Court of Justice requesting an order which 

sets aside the Crown’s intervention of this prosecution, based on allegations of bias, which 

follow below.   

 

6. The Respondents have suggested through correspondence that the Applicant has brought this 

application before the wrong jurisdiction.  In this regard, the Applicant asserts that the Superior 

Court of Justice has inherent jurisdiction to hear matters of social policy, interpretation of 

constitutional rights, and divisions of power.  Furthermore, all of the caselaw researched on 

point seems to suggest that litigation concerning crown intervention in private prosecutions is 

                                                           
1
 See transcript of pre-enquete hearing dated January 26, 2015, enclosed at Tab 6 of the Applicant’s Record. 



brought before the Superior Court of Justice.2  Accordingly, the Applicant so applies to the 

Superior Court of Justice rather than the Ontario Court of Justice.   

 

 

Section 7 Breach: Life, Liberty, and Security of the Person 

 

7. The Applicant asserts that his constitutionally guaranteed rights to Life, Liberty, and Security of 

the Person3 have been breached by the intervention of Crown Attorney Molly Flanagan, and by 

the totality of actions and omissions demonstrated by the Attorney General, namely the 

following: 

 

a. The Respondents have demonstrated bias in favour of the accused Constable 

Christopher Labreche; 

b. The Respondents have not taken action to secure the safety of the Applicant since 

intervening in the private prosecution; and 

c. The Respondents have not even contacted the Applicant to discuss the status of the 

prosecution since intervening. 

 

A) Respondent’s bias in favour of Constable Labreche 

 

8. The first alleged incident of bias faced by the Applicant came from his own law firm Weaver 

Simmons, LLP who no longer represent the Applicant, as he has now obtained new counsel. 

 

9. The Applicant’s former lawyer Michael Venturi of Weaver Simmons, LLP attempted to set up a 

meeting between Mr. Currie and the officer, and told the Applicant that his new lawyer is 

ridiculous.4  Additionally, the Applicant’s former lawyer Mr. Venturi ignored the Applicant’s 

attempts at accessing the video until the Applicant obtained new counsel, after which Mr. 

Venturi returned the dispatch video footage to the Crown Attorney’s office.   
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 See for example the following cases: 

        Collins v Ontario, 2010 ONSC 6392 
        McHale v Ontario, 2011 ONSC 4365 
        Perks v R, 1998 CarswellOnt 416, OCJ General Division (now known as the Superior Court of Justice) 
        R v Bain, 2003 CarswellOnt 170 [ONSC] [“R v Bain”] 
        R v McHale, 2010 ONCA 361 [application initiated in ONSC]. 
3
 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada   

    Act 1982 (UK), 1982, c 11 [Charter], Section 7. 
4
 See voicemail of Michael Venturi, dated October 15, 2014, enclosed at Tab 4(A), track 3 of the Applicant’s Record. 



 

10. When confronted with the allegation that Weaver Simmons, LLP represents police, the firm 

would neither confirm nor deny the allegation.  Shortly after, a media release in the Sudbury 

Star published that Weaver Simmons, LLP was representing police for a civil dispute.5  

 

11. The Applicant later faced similar challenges with the Crown Attorney’s office in Sudbury, and 

subsequently the Attorney General of Ontario, who both seemed to be protecting Constable 

Labreche and the Greater Sudbury Police.   

 

12. Correspondence was sent to the Sudbury Crown Attorney’s office on October 16, 2014 

requesting a copy of the dispatch video footage regarding the June 8, 2014 incident where Mr. 

Currie was smashed head first into a glass window.6  The Sudbury Crown Attorney’s office 

refused to confirm whether or not they had possession of the dispatch video footage, and 

directed the matter to the Attorney General of Ontario.7 

 

13. The Applicant then requested access to the dispatch video footage from the Attorney General of 

Ontario.  A reply to this request was received on November 5, 2014 from Glenn Frelick who 

began by stating “we are counsel to the Her Majesty the Queen in right of Ontario as 

represented by the Attorney General for Ontario (“Ontario”)”.8  The correspondence from the 

Attorney General of Ontario rejected the Applicant’s request to access the dispatch video 

footage.   

 

14. Caselaw on point suggests that Crown Attorneys may easily consent to the production of 

disclosure materials. 9   “If the police or the Crown are concerned that third party interests in the 

particular case are not adequately protected, they can give notice to that party and refuse to 

consent.”10  By refusing to consent to producing the disclosure requested, it appears that the 

Respondents were protecting the third party interests of Constable Labreche, and the Greater 

Sudbury Police.   

 

                                                           
5
 Sudbury Star article, dated April 7, 2015, enclosed at Tab 5(F) of the Applicant’s Record. 

6
 See correspondence dated October 16, 2014, enclosed at Tab 5(B), page 1 of the Applicant’s Record. 

7
 See correspondence dated October 26, 2014, and October 30, 2014 enclosed at Tab 5(A), pages 2 and 9 of the 

Applicant’s Record. 
8
 See correspondence dated November 5, 2014, enclosed at Tab 5(B), page 13 of the Applicant’s Record. 

9
 R v Wagg, 2004 CarswellOnt 1983, at para 79  

10
 R v Wagg, at para 79. 



15. While withholding access to the dispatch video footage the Attorney General of Ontario took no 

steps to issue an assault charge against the accused Constable Labreche, despite that a 

limitation deadline was quickly approaching.  The Applicant filed a private information on his 

own accord on December 5, 2014, just days before the six month limitation deadline. 

 

16. This private information resulted in a pre-enquete hearing on January 26, 2015.  The pre-

enquete hearing was held in an adversarial context attended by Crown Attorney Molly Flanagan 

who cross-examined both of the Applicant’s witnesses including the Applicant himself.11  

Following the hearing of all evidence, Crown Attorney Molly Flanagan made closing submissions 

to the Court and emphasized that section 25 of the Criminal Code justifies use of force by police 

officers in appropriate circumstances.12   

 

17. Crown Attorney Molly Flanagan then intervened with the prosecution after an assault charge 

was ordered by J.P. McKechnie, and then later appeared to speak to the matter on March 11, 

2015 in Sudbury, Ontario before J. Glaude.13 

 

18. It is an undisputed fact that the Crown Attorney assigned to this prosecution, Molly Flanagan, is 

the same Crown Attorney who cross-examined the Applicant at the pre-enquete hearing, and 

who emphasized to the Court that section 25 of the Criminal Code justifies use of force.    

 

19. The Applicant further asserts that he was asked on behalf of the Crown Attorney’s office to pay 

$100.00 towards the window of which his face was smashed into.14   This demonstrates bias 

because had the Applicant paid the $100.00 it would have likely been used as evidence against 

him in the event that he sued the police, thus protecting the police.   

 

20. It is also undisputed that the Applicant was denied access to the dispatch video footage by the 

Respondents, and subsequently he was denied access to the balance of his disclosure, such as 

pictures taken of the Applicant’s face following the incident of June 8, 2014, police notes, 

statements, etc.15 
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 See transcript of pre-enquete hearing dated January 26, 2015, enclosed at Tab 6 of the Applicant’s Record. 
12

 Transcript of pre-enquete hearing dated January 26, 2015, enclosed at Tab 6, page 29 of the Applicant’s Record. 
13

 See transcript of first appearance dated March 11, 2015, enclosed at Tab 7 of the Applicant’s Record. 
14

 See affidavit of Tanner Currie, sworn May 4, 2015 at Tab 4, para 9 of the Applicant’s Record. 
15

 See various disclosure requests made to the police, OIPRD, and Crown Attorney’s office enclosed at Tabs 5(A) 
and (B) of the Applicant’s record.   



21. Crown Attorney offices and police departments are independent organizations on paper and in 

theory, but practically speaking they are much less independent.  The two offices communicate 

regularly, strategize cooperatively, and have processes in place to streamline information 

amongst each other.   

 

22. Section 7 of the Canadian Charter of Rights and Freedoms surely protects a victim’s rights to a 

fair prosecution.  To allow the Respondents to intervene with the private prosecution of this 

matter would deny the public a fair and unbiased prosecution, thus breaching this guaranteed 

right. 

 

 

 

B) Applicant’s Safety has Not Been Secured 

 

23. Crown Practice Memorandum # 2 regarding bail conditions16, dated May 25, 2010, provides as 

follows:  

 

Even where Crown counsel has made an unsuccessful application for a detention order, 

Crown counsel should still recommend bail conditions which address the potential 

grounds for detention.  In any case involving violence… Crown counsel should 

recommend that conditions be imposed to minimize the risk to the victim or potential 

victims.  Conditions that must be considered under s. 515(4.1) and (4.2) are: 

 

a) No contact directly or indirectly with the victim… 

b) Not to attend within a specified distance from the victim’s residence, 

employment… 

c) Not to possess any firearm, crossbow, prohibited weapon… 

 

24. It is unknown to the Applicant whether or not the accused Constable Labreche faced bail court 

because the Applicant has yet to be contacted by the Attorney General since the private 

prosecution was taken over by the Attorney General.   
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 Crown Practice Memorandum Number 2, dated May 25, 2010, enclosed at Tab 5(G), page 7 of the Applicant’s 
Record. 



25. The Attorney General and Crown Attorney Molly Flanagan have not contacted the Applicant to 

discuss safety concerns, despite that a violent offence was committed against the Applicant, and 

despite that the accused is knowingly armed with dangerous weapons.   

 

26. A letter from the Greater Sudbury Chief of Police Paul Pederson states that the stress that 

Constable Labreche is under may be difficult, and that the Greater Sudbury police share 

“concern around Constable Labreche’s well-being” due to media attention involving this 

matter.17   

 

27. It is incomprehensible that the Attorney General has not sought conditions against the accused 

Constable Labreche, given the following facts: 

 

a) The accused is charged with a violent offence; 

b) Documented statements from the Chief of Police indicate concern for the accused’s 

well-being and stress as a result of media attention regarding this matter; and 

c) The accused is knowingly armed with dangerous weapons. 

 

28. As a result of the Attorney General’s ignorance of the Applicant’s safety, the Applicant has 

initiated an application for a peace bond on his own accord which seeks to protect his safety by 

virtue of a weapons prohibition against the accused, and a no contact order.  It remains to be 

seen whether or not the Attorney General will intervene with this proceeding as well.   

 

 

Oake’s Analysis – Proportionality Analysis 

 

29. Given that the Crown Attorney’s office has yet to provide a basis for intervening in the private 

prosecution, it is difficult to examine whether the Respondent’s objective is proportional to the 

infringement of the Applicant’s rights.   

 

30. Since the withdrawal of the Applicant’s criminal charges he has been accused of only one thing; 

offering to settle the obvious forthcoming civil dispute.18  No party has acknowledged any 

                                                           
17

 See correspondence dated January 21, 2015, enclosed at Tab 5(B), page 19 of the Applicant’s Record.   
18

 Without prejudice offer made by Applicant was disclosed to the media by the Greater Sudbury Police.  See 
Northern Life article, dated December 11, 2014, enclosed at Tab 5(E) of the Applicant’s Record.   



responsibility for this matter, and in fact Constable Labreche was internally cleared by the 

Greater Sudbury Police.19   

 

31. Rather than acknowledging any responsibility, the Respondent Her Majesty the Queen asked 

the Applicant to pay $100.00 towards the window.  Had the Applicant paid the $100.00 it would 

have likely been used as evidence against him in the event that he sued the police.   

 

32. It appears that the Respondents and the police would rather see this 21 year old young man, 

who works at The Source as a retail clerk, attempt prolonged and expensive litigation against 

the Attorney General of Ontario, Her Majesty the Queen, and a police department.    

 

33. The Applicant’s evidence is that he is fearful of his safety because no party has acknowledged 

responsibility for a violent offence which was committed against him, and the accused is still 

armed with dangerous weapons.  Additionally, the Applicant’s rights to a private prosecution 

were taken away by an adversarial party who has demonstrated bias in this case.   

 

34. The Attorney General has done nothing to advance the safety of the Applicant since intervening 

with the private prosecution.  The Attorney General has not even contacted the Applicant to 

enquire about his safety or discuss the prosecution.   

 

35. It cannot be said that the Respondents have been minimally intrusive to the Applicant’s rights.  

 

36. The Attorney General is using public tax dollars to pay for solicitors from Toronto to come to 

Sudbury and address this matter, which is both unnecessary and inappropriate.   

 

37. The Applicant has come before the Court as a last recourse seeking justice, protection, and a fair 

prosecution of a violent offence.   
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 See CBC article, dated December 11, 2014, enclosed at Tab 5(D) of the Applicant’s Record.  “Internal use of force 
review cleared Labreche”.   



Crown Intervention Unnecessary  

 

38. The exercise of prosecutorial discretion is not absolute.20  Furthermore, the Supreme Court of 

Canada has underscored the importance of even-handed independence and objectivity required 

of Crown counsel when reviewing cases and exercising discretion.21 

 

39. The decision to intervene with the prosecution of this matter was made by the authority 

provided to the Crown Attorney’s office in accordance with the Crown Attorney’s Act.  Section 

11(d) of the Crown Attorney’s Act22 provides as follows: 

 

11.  The Crown Attorney shall aid in the local administration of justice and perform the 

duties that are assigned to Crown Attorneys under the laws in force in Ontario, and, 

without restricting the generality of the foregoing, every Crown Attorney shall, 

  … 

(d)  watch over cases conducted by private prosecutors and, without 

unnecessarily interfering with private individuals who wish in such cases to 

prosecute, assume wholly the conduct of the case where justice towards the 

accused seems to demand his or her interposition.  [Italics added] 

 

40. The provision in Section 11(d) appears to be constitutionally valid on its face because the power 

provided to the Crown Attorney is limited to situations where intervention is necessary.  This 

leads to the logical conclusion that a Crown Attorney must provide a basis for intervening at the 

time of exercising its power to intervene.  In this case the Crown Attorney’s office did not 

provide any basis for intervention at the time of intervening, and in fact the Crown Attorney’s 

office has yet to provide a basis for doing so.   

 

41. Caselaw on point consistently provides that Crown intervention is inappropriate if a private 

prosecutor demonstrates flagrant impropriety on behalf of the Crown Attorney’s office.  

Flagrant impropriety is defined in caselaw as misconduct bordering on corruption, violation of 

the law, bias or improper motive.23   
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 Perks v R, 1998 CarswellOnt 416, [“Perks”], at para 7. 
21

 R v Regan, 2002 SCC 12, at para 137, cited in R v Bain at para 8. 
22

 Crown Attorney’s Act, RSO 1990, c 49, section 11(d). 
23

 Perks, at para 8.  See also McHale v Ontario, 2011 ONSC 4365, citing Perks at para 15. 



42. The Applicant relies on and reiterates the submissions made regarding bias outlined above at 

paragraphs 8 to 20 of this Factum. 

 

 

Remedies 

 

43. Section 24(1) of the Charter is broad in its language and allows judges wide discretion to grant 

creative, flexible remedies.   

 

44. The remaining assault charge in this matter is a summary conviction offence, which is easily 

compatible with a private prosecution. 

 

 

 

 

 

 

 

 

 


